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The Ditch Bill
Deadline Approaches
by Michael F Browning
any ditches, reservoirs and
other water facilities in Colorado are located, at least in
part, on federal lands. Under a series of federal statutes enacted
in the nineteenth and early twentieth
centuries, water users were granted various rights-of-way across the public domain for these water systems. All ofthese
acts were repealed in 1976 with the passage ofthe Federal Land Policy and Management Act (“FLPMA”),’ and all new
rights-of-way can be issued only under
the provisions of the FLPMA. However,
the FLPMA did not terminate rights-ofway that had been previously established
under the prior right-of-way statutes.2
An amendment to the FLPMA in 1986,
sponsored by Congressman Strang of
Colorado and commonly known as the
Strang Act or “Ditch Bill,” authorizes
the granting ofpermanent written easements across National Forest System
lands for certain water systems in place
prior to October 21, 1976.~Application
for Ditch Bill easements must be made
by December 31, 1996. Accordingly, owners of water systems that are located on
National Forest System lands must dedde soon whether to apply for such easements. This article reviews the process
and criteria for obtaining Ditch Bill ease-
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ments, the rights that may have been
acquired under the previous right-ofway statutes and some ofthe pros and
cons of obtaining a Ditch Bill easement.

The Ditch Bill Criteria
The Ditch Bill requires the Secretary
ofAgriculture to issue apermanent easement, without charge, for water systems
traversing landswithin the National Forest System if the following criteria are
met:4
1) the water system must have been
constructed and in operation prior
to October 21, 1976;
2) the Forest Service lands involved
must be in a state, like Colorado,
where the prior appropriation doctrine governs the ownership of water right~
3) the water system must be used solely for agricultural irrigation or livestock watering purposes;5
4) the uses served by the water system must not be located solely on
federal lands;
5) the originally constructed facilities
comprising the water system must
have been in substantially continuous operation without abandonment;
6) the applicantmust have a valid existingright established under state
law for the water to be conveyed by
the water system;
7) the applicant must provide a recordable survey and other information concerning the location and
characteristics of the system as
necessary for proper management
of the National Forest lands involved;6 and
8) the application must be submitted
on or before December 31, 1996.

Water systems include reservoirs,
canals, ditches, flumes, laterals, pipes,
pipelines, tunnels or other facilities and
systems for the impoundment, storage,
transportation or distribution of water,
including roads and trails required by
the owner for maintenance and operation ofthe system facilities, provided
that such facilities were constructed and
in operation before October 21, 1976.~
The easements allow maintenance and
minor improvements to be made to the
system, but do not allow extensions or
enlargements without obtaining a separate right-of-way under the normal provisions ofthe FLPMA.8
Issuance of a Ditch Bill easement is a
nondiscretionary action if the above criteria are met, and therefore does not require compliance with the National Environmental Policy Act or other environmental laws.9 The easements are permanent and are not subject to periodic
repermitting. Ditch Bill easements can
be freely transferred without the imposition of fees, new conditions or stipulations at the time of the transfer, although the holder must notify the Secretary of Agriculture within sixty days of
any change in ownership or change in
address.1°Easements under the Ditch
Bill also are exempt from the special use
fees being imposed by the Forest Service
under the FLPMA.’~Accordingly, Ditch
Bill easements are far preferable to the
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special use permits available under the
normal provisions of the FLPMA, which
permits are subject to environmental
law compliance, are for limited terms
and require rental payments based on
fair market value.
However, Ditch Bill easements have
several disadvantages. First, issuance of
the easement terminates any easement
or right-of-way for the same lands established by any previous grant, statute or
permit.’2 Second, Ditch Bill easements
automatically terminate if the water
system is used for any purpose other
than agricultural irrigation or livestock
watering use.” The Forest Service has
taken the position that the permitted
uses may include incidental domestic
use of water, although the Ditch Bill itselfmakes no mention of incidental domestic use.’4 Third, Ditch Bill easements
can be terminated ifthe holder fails to exercise the rights and privileges authorized for any continuous period of five
years or more, which period of nonuse
gives rise to a rebuttable presumption of
abandonment.’5
Given the above limitations, a water
user must analyze whether it would be
more advantageous to forego a Ditch Bill
easement in favor of retaining rights under the former right-of-way acts. This
requires an analysis of what rights may
have been acquired under the prior rightof-way statutes.

Prior Right-of-Way Statutes
In the olden days, the federal government actually encouraged private individuals to make use ofthe public domain.
As a consequence, a series of acts was
passed by Congress granting various
types ofrights-of-way for water systems.
The principal statutes involved were the
Act of July 26, 1866; the Act of March 3,
1891; the Act ofFebruary 15, 1901; and
the Act ofFebruary 1, 1905.16
The Act ofJuly 26, 1866,’~is the most
sweeping and useful for water users. Under that statute, rights-of-wayacross federal lands were automaticallygranted for
ditches, canals and reservoirs used for
mining, agricultural, manufacturing or
other purposes, provided water rights
for such purposes were vested and accrued pursuant to local customs, laws
and court decisions. No applications for
such easements were required, no consent or approval of a federal official was
required, nor were any documents evidencing such rights-of-way normally issued.
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A major limitation of the 1866 Act is
that it has been interpreted to apply onlyto “public lands”; lands which were reserved (such as national forests, national parks and national monuments) were
not regarded
as “public lands” for this
purpose.’8 Accordingly, ifa ditch was constructed across national forest lands or
other “reserved” components of the public domain, the 1866 Act would not have
granted a right-of-way. It is therefore necessaryto determine the status ofthe public domain at the time the water systems
were constructed to determine whether a
right-of-way under the 1866 Act was secured. Decreed appropriation dates, ditch
maps and statements, and other water
court records may be helpful in establishing the date the ditch was first constructed and used.

“Owners of water systems
that are located on National
Forest System lands must
decide soon whether to apply
for Ditch Bill easements.”

The Act of March 3, 1891,’~granted
the right-of-way for reservoirs, canals
and laterals constructed through the
public lands and reservations of the
United States for the purpose of irrigation or drainage. These rights-of-way
were obtained by applying to the local
land office within strict time frames and
procedures and securing the Secretary
of the Interior’s approvalof a map of the
ditch, canal or reservoir involved. Compliance with these procedures was a condition precedent to the effectiveness of
the grant.2°The right-of-way granted
covered the ground occupied by the water of the reservoir, canal or lateral and
fifty feet on each side of the marginal
limits thereof, or such additional rightof-way as the Secretary of the Interior
might have deemed necessary on a satisfactory showing by the applicant.
Rights-of-way underthe 1891 Actmust
be used primarily for irrigation or drainage purposes.2’ Rights-of-way under the
1891 Act vested in the applicant only a
limited fee, and title automatically reverts to the United States in the event
the grantee ceases to use the right-ofway primarily for purposes of irrigation

or drainage.22 Courts have held that
where irrigation is not the primary use
made of the easement, the right-of-way
is forfeited.2’
TheAct ofFebruary 15, 190 1,24 authorized the Secretary of the Interior to permit the use ofrights-of-way through the
public lands, forests and national parks
for ditches, reservoirs and other water
facilities used to promote irrigation,
mining, lumbering or the supply of water for domestic, public or any other beneficial uses. However, the statute provided that such permits were allowed
only on the approval of the Chief Officer
of the department under whose supervision such park or reservation fell and,
more importantly, that such permits
could be revoked by the Secretary of the
Interior in his or her discretion at any
time. Accordingly, this Act created no
vested rights.
Finally, the Act ofFebruary 1, 1905,25
granted a right-of-way for the construction and maintenance ofdams, reservoirs, water plants, ditches, flumes,
pipes, tunnels and canals within and
across the national forests for municipal
or mining purposes and for the purposes
ofmilling and reduction ofores. Although
potentially useful for water facilities
falling within these prescribed uses, the
Act did not give rise to ditch easements
for irrigation purposes.

Pros and Cons
The wide variety of these prior rightof-way statutes dictates that each ditch
owner considering a Ditch Bill easement
determine the historical basis for his or
herexisting ditch easement. A ditch owner who determines that he or she has no
or very questionable rights under the
prior right-of-way statutes would be well
advised to obtain a permanent Ditch Bill
easement. The Ditch Bill does not require
applicants to have a valid pre-FLPMA
right-of-way.26 Even ditches not authorized by prior federal statutes can obtain
a permanent Ditch Bill easement if they
otherwise meet the criteria discussed
above. However, where a ditch owner
does have a colorable existing right under the prior right-of-way acts, he or she
must weigh the advantages and disadvantages of relinquishing his or her existing rights in favor of a permanent
Ditch Bill easement.
It is often uncertain whether rightsof-way have arisen, or have been subsequently lost, under the older right-ofway statutes. For example, it is often dif~
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ficult to determine whether the requisite documents were timely filed under
the Act of March 3, 1891. Nonuse for
many years also may give rise to an argument that otherwise valid rights-ofway were lost through abandonment.
Ditch Bill easements can be beneficial
when issues exist as to the validity of
existing rights-of-way. Indeed, one of the
stated purposes of the Ditch Bill is to
provide an alternative to litigation27over
the validity of historic easements. Although the Forest Service has not been
aggressive
to date in challenging the validity of existing ditch rights-of-way, it is
easy to imagine the day when it might.
A permanent Ditch Bill easement would
largely preclude such a challenge.
A ditch owner also must carefully consider whether the ditch might be used in
the future for nonirrigation purposes.
Ditch Bill easements are limited to use
forirrigation andlivestock purposes, and
terminate any existing rights-of-way
that might allow for broader uses. Accordingly, a ditch owner who contemplates using his or her ditch for nonirrigation purposes in the future and who
has strong claims to existing rights-of-
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way under former acts that allow such
broader uses, may be well advised to retain his or her existing rights. Obviously, water systems that are currently used
for nonirrigation purposes cannot and
should not seek Ditch Bill easements.
An additional benefit of Ditch Bill
easements is that their holders are exempt from the payment of special use
fees being imposed by the Forest Service
on ditch
systems crossing Forest Service
lands.2’ These fees currently range from
$6.46 to $25.86 per linear acre in Colorado. The Ditch Bill exempts its easements from this charge as an incentive
for ditch owners to apply for permanent
easements and thereby aid the Forest
Service’s attempt to inventory more accurately existing ditch easements across
the public land.2’
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associated with such water systems and
the future uses that will be made of such
systems. In some cases, application for
permanent easements under the Ditch
Bill may prove very beneficial. In others,
it may result in the forfeiture of a much
more valuable easement that was obtained under pre-FLPMA statutes.

NOTES

1. 43 U.S.C. § 1761 et seq.
2. 43 U.S.C. § 1769(a); Pub. L. No. 94-579
§ 701(a) and (h), at 43 U.S.C. § 1701 Note; 43
U.S.C. * 1761(cX2XA).
3. 43 U.S.C. § 1761(c); Pub. L. No. 99-545,
100 Stat. 3047. Legislative history ofthe Act
can be found at 132 Cong. Record H 2450 (May
16, 1986), S 15805 (Oct. 6, 1986) and House
Report No. 90-554.
4. 43 U.S.C. § 1761(cXl).
5. This limitation was added to the bill by
amendment during its consideration. See 132
Conclusion
Owners of irrigation ditch systems in Cong. Record H 2450. Attempts to broaden it
Colorado must decide before the end of were withdrawn based on an Oct 1, 1986, letfrom the Department of Agriculture to
1996 whether to apply for permanent ter
Sen. Wallop containing conciliatory but ameasements under the Ditch Bifi. Wheth- biguous language regarding the favorable
er such permanent easements are bene- treatment of nonirrigation uses historically
ficial will require a case-by-case analysis enjoyed. 32 Cong. Record S 15805. See also
ofthe existing rights-of-way that may be the discussion in text at note 14.

CDR Associates Lists 1995 Training Programs
CDR Associates, a nonprofit dispute resolution company in Boulder, recently announced its training program schedule forthe rest of 1995. The schedule is as follows
The Mediation Process:
July 17-21
August 7-11
November 6-10
December 4-8

Effective Negotiation:
September 13-15

Environmental & Public Policy Mediation:
September 18-22

Divorce and Child Custody Mediation:
August 14-18
October 9-13

Practicuin for Experienced Mediators:
September 27-29

International & Cross-Cultural Negotiation:
July 11-14

Mediating Sexual Harassment Disputes:
October 16-20

Conflict Resolution for Managers:
July 24-26

Family Mediation (Non-Divorce):
October 23-27

Mediating, EEO, Personnel & Employee Relations Disputes
November 27-December 1

For additional information, call CDR Associates at (303) 442-7367.
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6. Surveys that meet this requirement include the following if they are tied to an acceptable land survey monument and accurately depict the location ofthe system: state
ditch location statements; deeds; maps; public landsurveys; centerline surveys; metes and
bounds surveys;plate; and topographicquads.
For reservoirs, a high water line survey filed
with the State Engineer also must be filed, if
available. See Forest Service Manual effective June 17, 1992 (“FSM”), § 2729.16b.
7. 43 U.S.C. § 176 1(cXl) and (a)(1). The
Ditch Bifi itself does not mention roads and
trails, but the Forest Service Manual discussing the Act does. FSM 4 2729.16a.
8. 43 U.S.C. § 1761(cX2XD); FSM §42729.
16a(7), 2729.16i, 2729.l6p.
9. 43 U.S.C. § 1761(cXl); FSM § 2729.161
10. 43 U.S.C. 4 1761(cX2XB); FSM § 2729.
16j. See note 13, infra, regarding transfers to
multiple users.
11. Fees are imposed pursuant to 43 U.S.C.
* 1764(g) arid 36 C.F.R. § 251.57. Ditch Bill
easements are exempt pursuant to 43 U.S.C.
§ 1761(cXl), which provides that the easements are issued “without a requirement for
reimbursement.”
12. 43 U.S.C. § 1761(cX2XA); FSM § 2729.
16d.
13. 43 U.S.C. § 1761(cX3XA); FSM § 2729.
16n(1). Ifthe same water system is owned by
or transferred to two users, one of whose use
qualifies for a Ditch Bill easement and one of

whose does not, an easement will be issued
to the qualified user, and the other user must

apply for a special use permit under FLPMA.
FSM * 2729.16h andj.
14. FSM § 2729. 16a(5).
15. 43 U.S.C. § 1761(cX3XA); 43 U.S.C. §
1766; FSM § 2729.16n(2).
16. TheActofJune4, 1897,16 U.S.C. §481,
also is cited in the Forest Service Manual
dealing with the Ditch Bill as a prior statute
authorizing ditch easements. However, that
Act simply provides a right to use water within National Forest land for domestic, mining,
milling or irrigation purposes; it does not itselfgrant a right-of-way for ditches or water
systems used in connection with such water
rights.
17. 43 U.S.C. § 661.
18. United States v. Mc!ntire, 101 F.2d 650,
654(9th Cir. 1939); Robinson v. Ariyoshi, 441
F.Supp. 559, 581 (D.Hawaii 1977); United
States v. City and County ofDenver, 656 P.2d
1, 5 (Cob. 1992).
19.43 U.S.C. §4946-949.
20. See Utah Power & Light Co. v. United
States (1917), 243 U.S. 389, 61 L.Ed. 791, 37
S.Ct. 387; United States v. Rickey Land &
Cattle Co. (1908) (CC Cal.), 164 F. 496.
21. The Act of May11, 1898,43 U.S.C. § 951,
amended the Act to allow use ofsuch structures for water transportation, for domestic
purposes or for the development of power,
provided these uses were subsidiary and in-

cidental to the main purpose of irrigation or
~e.
22, See Kern River Co. v. United States
(1921), 257 U.S. 147, 66 L.Ed. 175, 42 S.Ct.
60; but see Zeiph C. Calder, 16 I.B.L.A. 27, 8

I.D. 339, 344(1974) (“The use of [an 1891]
tight-of-way for ‘public purposes,’ according
to the legislative history ofthe bill, means
helping municipalities procure a supply of
pure water,” which public use need not be
subsidiary to irrigation; case cites Kern River); the Oct. 1, 1986, letter cited in note 5,
supra, and HR. 279 55th Cong. 2d Sess.
(1898).
23. IcL
24. 43 U.S.C. § 959.
25. 16 U.S.C. § 524.
26. FSM * 2729. 16a(2) and d(2); the criteria of 43 U.S.C. § 1761(cXl) do not include a
requirement ofproofofa valid existing rightof-way, only that a water system was in existence as of Oct. 21, 1976, and that there is a
valid right for the water to be conveyed by
the system.
27. See the legislative history cited in note
2, supra.
28. Special use fees are authorized pursuant to 43 U.S.C. * 1764(g), although questions have been raised as to the validity of
imposing such fees on vestedeasements arising out ofthe prior right-of-way statutes.
29. See notes 11 and 28, supra.

CBA 1995 CONVENTION CHECKLIST
CLE Opportunities. How do 18 hours of CLE credit sound? That’s how many you can earn by attending
the entire CBA Convention.
Time Out of the Office. Rather than starting on Thursday, which has been a tradition, this year’s
~JLess
CBA Convention will begin Friday morning and continueuntil noon on Sunday.

~

Friday CLE Luncheon. Attorney and film critic Michael Medved will present “Celluloid Lawyers: Recent
Media Images ofthe Legal Profession.”

~

Affordable Registration. Whether staying for the entire convention or only attending one day, the registration fees are structuredto meet your needs.

~

Family Entertainment. Registrants and guests can attend programs such as fly fishing and the art of
small talk, children can participate in Kamp Keystone, and the entire family is invited to attend the Saturday night Sock Hop.
Socializing and Networking. Hundreds of your colleagues will be in Keystone. Don’t be left out.

~j

Great Conference Location. Keystone offers a wide variety of activities, a wonderful conference center
and easy access from anywhere in the state.
Check It Out.

97th Annual CBA Convention
September 8-10, 1995

Keystone Conference Center
Registrationmaterials will be mailed in June.
Contact Dana Vocateat (303)860-1115or (800) 332-6736 for further information.
1572/Tue Co~.o,w,oLAwvvi I Jut~1995/Vo&. 24, No.7

