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irrigation accounts
for 92 percent of all water diverted in Colorado and 95 percent of all water actually
consumed.’ Irrigation water is typically
transported from the stream to fields
through earthen canals and ditches. As
much as from 30 to 35 percent of the water diverted is lost as ditch seepage before the water ever reaches the field.
Even assuming an average ditch loss of
only 20 percent, approximately 2.8 million acre-feetof water per year (approximately ten times the annual yield of
Denver’s water system) leaks out of
ditches in Colorado.2
Developing new sources of water
through large projects such as Two Forks
Reservoir is increasingly difficult given
the financial, environmental and political hurdles which are involved. Instead,
legislators and the public are looking toward conservation measures to use Colorado’s existing water resources more
efficiently. One possible measure is to
line irrigation ditches to prevent seepage
loss. However, this seemingly simple solution raises a host of complicated legal
issues which have not yet been resolved.
gricuitural

One Man’s Waste Is
Another Man’s Water
Ditch losses are often thought of by
the public as waste—water which serves
no useful purpose and which could pro-
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vide a vast new water supply at little
cost or environmental impact. Overlooked is the fact that although some of
the ditch losses are indeed “lost” to the
river system through evaporation or consumption by natural plants, most of the
water eventually returns to the stream
as groundwater inflow and provides water for diversion by downstream appropriators.3 One man’s “waste” can quite
literally be another man’s source of water.
The issue ofwhether water “saved” by
ditch lining can be used or sold by the
original appropriator, or whether it belongs in some fashion to downstream
appropriators who historically may
have relied on it to satisfy their own water rights, has not been addressed by the
Colorado courts or legislature. Indeed,
several conflicting lines of authority exist which point to different conclusions.
Each is discussed briefly below.

The “No Injury” Rule
A water right cannot be changed in
Colorado to a new point ofdiversion, type
of use, place of use or otherwise if the
change will result in material injury to
other water rights.4 This “no injury” rule
is also sometimes expressed as the right
ofjunior appropriators “to the continuation of stream conditions as they existed
at the time of their appropriations.”5
Changes which result in an “expansion
of use” or a higher “duty of water” are
prohibited.6
One well-established consequence of
the no injury rule is that downstream
water rights are entitled to a continuation ofhistoric groundwater return flows
if an irrigation water right is changed to
a new use or place of use.7 Groundwater
return flows are the waters which seep
into the ground and make their way

back to the stream following application
of water to a field—typically 30-50 percent ofthe amount ofwater applied. Usually, a portion ofan irrigation water right
which is changed to a new use must be
left in the stream or stored for later release in order to maintain the historic
amount and timing ofirrigation return
flows. Similarly, where a ditch is lined,
the historic amount of ditch loss could be
required to be left in the stream for use
by downstream appropriators.
Colorado cases which apply the no injury rule have involved return flows from
irrigated fields, not ditches. However,
downstream appropriators may well asgue by analogy that they are entitled to
a continuation of ditch seepage (or, if the
ditch werelined, to have a like amount of
water left in the stream), if this seepage
historically has been relied on by them
to help satisfy their water rights.8 This
is particularly true where the ditch liner
seeks to change the water saved to a new
use or use it to irrigate additional acreage.

Appropriation and Prevention
Of Seepage
As an extension of the no injury rule,
Colorado courts have held that once water is applied for irrigation, groundwater return flows that start back toward
the stream are not subject to indepen-
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dent appropriation. For example, in Ft.
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The Colorado Supreme Court followed rigation and return flowfrom irrigation.
the 1906 Burkart decision in a 1955 case, Water not absorbed into the earth and
McCune,9 the original appropriator tried Tongue Creek Orchard Co. v. Town of collected in a ditch is wastewater, and a
to capture the seepage from its reservoir Orchard City.’8 In Tongue Creek Or- downstream appropriator has no right
by constructing a collection ditch below chard Co., the plaintiffs filed a protest to to its continued discharge.~In contrast,
the reservoir. The Colorado Supreme a change in point of diversion of anoth- irrigation return flows which result in
Court held that as soon as the reservoir er’s water right on the basis that the groundwater accretions cannot be reseepage starts toward the river, it con- plaintiffs historically had relied on the captured and must be allowed to return
stitutes part of the river and is not sub- resulting wastewater. The court found to the stream system.26
ject to recapture by the original appro- that the objector’s use of the surface
The distinction between wastewater
priator.’°Once the reservoir company wastewater gave them no right to it. It and seepage maybe premised on the conlost control of the water, the water had further found that the original appropri- cept of dominion and control.27 Although
to be allowed to return to the stream for ator was under no obligation to main- never stated explicitly by the Colorado
the benefit of other appropriators in the tain the conditions that supplied the Supreme Court, water that begins to perorder oftheir priorities.’1
plaintiffs with water.’9 The court broad- colate into the earth has left the grasp of
ened this holding by stating that
the appropriator while water flowing on
Recapture and Appropriation
the original appropriators have the the surface is more readily quantifiable
right, and in fact it is their duty to and controllable. Arguably, water saved
Of Wastewater
Water characterized as wastewater is
prevent, as far as possible, all waste from seepage loss by lining ditches can
treated differently from groundwater reof the water which they have appro- be analogized to wastewater because it
remains on the surface and can be mainpriated.2°
turn flows. Wastewater is considered by
tained in the physical control of the origthe courts to be water which remains on
the surface and within the control of the
inal appropriator.
original appropriator after its initial ap“Water not absorbed into the
Right to “Salvaged” Water
phcation or use. In contrast, groundwaearth and collected in a
ter return flows are waters which have
Anotherline ofcasesin Colorado holds
percolated into the ground.
ditch
is
wastewater,
and
a
that water which is salvagedby the eradIn Burkart v. Meiberg,’2 the plaintiff
ication ofphreatophytes (water-consumdownstream appropriator
constructed a ditch to intercept surface
ing vegetation) or other nonbeneficial
has no right to its
drainage from the defendant~sirrigated
consumptive uses cannot be claimed by
continued discharge.”
fields. The plaintiff applied the interthe person who develops such water. In
cepted water to irrigate her crops for
Southeastern Colorado Water Conservanmany years until the defendant, entirely
cyDist. v. Shelton Farms, Inc. ,28 a landon his own land, constructed a ditch to
In Metropolitan Denver Sewage Dis- owner removed phreatophytes and filled
intercept his surface runoff and irrigate posal DistrictNo. 1 v. Farmers Reservoir a marshy area. The landowner then
other lands. TheColoradoSupremeCourt and Irrigation Co. ,21 theplaintiffs brought sought a water right, free from the call
held that as long as the water remained action when the defendant moved its ofthe river, in the amount of the water
on the defendant’s land, the water was point of sewage discharge downstream saved from evaporation or transpiration.
his “exclusive property” as against the from the plaintiff’s headgate. Before the
Although no injury would be sustained
plaintiff and could be used for any de- change, the plaintiffs had relied on the by other appropriators, the court rejected
creed purpose.13 The court made it clear effluent discharge to help satisfy their the landowner’s claim. The court characthat the water in dispute involved only decree. The Colorado Supreme Court terized the phreatophytes as pumps that
surface runoffand not seepage.’4
held that changes in the “points of re- steal water from prior appropriators
The Burkart court clearly indicated turn of wastewater are not governed by and stated that a landowner “cannot
that the plaintiff could not compel the the same rules as changes in points of step into the shoes of a ‘water thief’ [the
defendant to use water in such a way as diversion” and that the no injury rule phreatophytes}.”29 The court supported
to continue the plaintiff’s reliance on the was not applicable? Downstream appro- this reasoning with the factthat the phrewaste. The defendant could choose to ap- priators have no vested right in main- atophytes did not become dominant on
ply the water so that “no water whatev- taining the location of wastewater dis- the banks of the river until after the river was over-appropriated.’0 Thus, the
er will escape
and reach the lands of charge.
1
plaintiff.”’ This included applying the
In a subsequent case, the Colorado Su- phreatophytes were taking already-apwater to an entirely different tract of preme Court limited Metro Denver spe- propriated water from the stream. Alland not adjacent to the plaintiff. Fur- cifically to “wastewater.”23 In City of though the court was loathe to stifle cre3
thermore, even if the water reaching the Boulder v. Boulder & Left Hand Ditch ativity in finding new water supplies,” ’
plaintiff’s land was due to “improper or Co., the court reiterated the fundamen- it was more concerned with the irreparextravagant use” by the defendant, the tal law that
able erosion that would occur from dedefendant still could “intercept and
junior appropriators have rights in re- nuding the riverbank and the clandesmake beneficial use of it before it esturn flow to the extent that they may tine business of phreatophyte cultivacapes from their control”’6 This implies
not be injured by a change in the place tion that might result if the court supthat a wasteful or nonbeneficial applicaof use of irrigation water which pro- ported this water salvage strategy.
tion of water does not mean the approIn a subsequent case with similar
vides that return flow.~
priator loses its right to that
water
if
the
facts,
the Colorado Supreme Court held
However,
the
court
held
that
there
is
a
water is recaptured later.’7
that
the
difference between wastewater from irMorgan Reservoir & Irrigation Co v.
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reduction of consumptive use of tributary water cannot provide the basis
for a water right that is independent of
the system ofpriorities on thestream.’2
In denying the water right, the court relied on environmental policy concerns
such as watershed protection and water
quality. In both of these cases, the court
expressed a desire that the legislature
act on the issue of salvaging water not
currently available for appropriation
within a river basin.
The “water salvage” cases can be distinguished from the ditch lining situation in that the ditch liner is preventing
the loss of already-appropriated water,
rather than seeking a new decree free
from the call of the river. Further, lining
a ditch to conserve water lacks the direct environmental implications that
concerned the Supreme Court in Shelton Farm arid R.J.A., Inc. v. Water Users
Ass’n ofDist. No. 6.”

Duty to Prevent Waste
Many Colorado cases and statutes
prohibit the “waste” of water.’4 Other
cases have held that an appropriator
must utilize “some reasonable means of
effectuating his diversion”’5 and state
that Colorado water law is entering a
new era where “maximum utilization”
of water resources is a critical new precept.’6 Although the Colorado Supreme
Court noted in 1979 in a different context that “the time may not yet have asrived when all ditches can be required
to be lined or placed in pipes,” it did suggest that leaky ditches are contrary to
the precept of maximum utilization.’7
Accordingly, as water resources become even more precious, ditch lining
and other water-saving improvements
could become mandated by administrative or legislative action.These “no waste”
principles may both hasten the advent
of widespread ditch lining and be used
as an argument to deprive ditch liners
of the fruit of their labor on the theory
that they are not entitled to benefit from
ceasing what was historically “waste.”
However, if the ditch liner is not allowed
to claim at least a part of his or her historic ditch losses, there will be little or
no economic incentive to undertake such
expenditures.
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related to this problem, are not totally
satisfactory in their solution. The only
thing that is clear is that this issue raises a confrontation between different interests and policies that has not yet
been settled by judicial or legislative action.
A number of important questions
must be addressed by the courts or legislature. These include:
1) When a ditch is lined, can the one
who lines the ditch make use of the
water saved, or must the ditch liner leave the amount of historic
ditch losses in the stream for use
by downstream appropriators?
2) Can those who line ditches claim
all the water so saved or only the
amounts which historically did not
reach the stream due to incidental
consumptive use along the way?
3) If such incidental consumptive uses involved wetlands or other environmentally desirable uses, should
ditch lining still be encouraged by
allowing the one who lined the ditch
to claim the resulting water savings?
4) If the one who lines the ditch is entitled to claim some or all ofthe water saved, what can the ditch liner
do with it without illegally expanding his or her water right—apply
the water saved to existing fields,
use it to irrigate new acreage, sell it
to others?’8
Although ditch lining has the potential
for considerable good, these and other
issues must be addressed before its potential can be either determined or fully
realized.

NOTES

1. Litke and Appel, “Estimated Use of
Water in Colorado, 1985,” USGS Water Resource Investigations Report 88-4101 at 1419; Todd, “The Water Encyclopedia” (2d ed.
1990) at 305-07, 375-80. These figures do not
include other agricultural uses such as livestock production and exclude instream uses
for hydroelectric generation.
2. Id.
3. The time required for such ditch losses
to reach the stream varies from ditch to
ditch, depending on a number of factors.
These include local soil conditions and the
distance to the stream. As a result, the impact of ditch losseson stream flowsalso varies.
Conclusion
Returns reaching the stream in the winter
At present, there is no case law in Col- may not be very useful to downstream irrigaorado that deals directly with the legal tors, while seepage which reaches the stream
consequences of conserving water by lin- in late summer may be critical to support late
ing ditches. Instead, there are several summer irrigation when natural stream
separate legal analyses which,although flows are low.
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4. E.g., Weibert v. Rothe Bros., Inc., 618
P.2d 1367, 1371 (Cob. 1980); Farmers Highline Canal & Reservoir Co. v. City of Golden,
272 P.2d 629, 631-32 (Cob. 1954); CR8 § 3792-305(3)(1990).
5. E.g., Orr v. Arapahoe Water & Sanitation Dist., 753 P.2d 1217, 1223 (Cob. 1988).
6. Id. at 1223-24; Southeastern Colorado
Water Conservancy District v. Rich, 625 P.2d
977,979-80 (Cob. 1981); Weibert,supra, note
4 at 1371-72.
7. E.g., Rominiecki v. Mcintyre Livestock
Corp., 633 R2d 1064, 1067-68 (Cob. 1981);
Farmers Highline Canal & Reservoir Co.,
sapra, note 4 at 631-32. This rule normally
does not apply to nontributary or transbasin
water, the developer of which is normally entitled to use and re-use the water to extinction. See, note 27, infra.
8. To the extent the ditch seepage did not
reach the stream because ofconsumption by
plants or evaporation along the way, or in
limited cases where no downstream appropriators relied on the ditch returns, the no
injury rule would probably not be applicable.
9. 206 P. 393 (Cob. 1922).
10. See also, Lamont v. Riverside Irrigation District, 498 P.2d 1150 (Cob. 1972); Cornstock v. Ranisay, 133 P. 1107 (Cob. 1913).
11. The dissent in MeCune interpreted the
majority as requiring “the construction of absolutely impervious works,” in order to keep
possession ofthe seepage waters. Supra, note
9 at 399 (Burke, J., dissenting). The dissent
did not indicate whether the timing ofthose
conservation measures was significant. To
line a reservoir at the time ofits construction
may be differentfrom lining the reservoir at
a later date after appropriators already have
established reliance on the return flows.
12. 86 P.98 (Cob. 1906).
13. Id. at 99.

14.id.

15.Id.

moss marsh with high evaporation rate into

16.Id.

a well-drained meadow. See also, Giffen v.
State, City and County ofDenver, 690 P,2d
1244(Cob. 1984) (applicationfor proposed developed water right based on replacing trees
with less water-consuming grasses was denied).
33. However, inefficient irrigation practices and leaky distribution systems are not
devoid of any benefits, In addition to some of
the water returning to the stream, the seep-

17. However, any conclusions from the
court’s rather broad language must be tempered by the factual context and antiquity of
the case. Burkart is a 1906 case involving
wastewater and a plaintiffwho directly appropriated the return flow before it reached
the natural stream.
18. 280 P.2d 426 (Cob. 1955).
19. Id. at 428..
20. Id. at 429 [quoting, 2 Kinney on Irrigation, § 661 (2nd ed. 1914)1.
21. 449 P.2d 1190 (Cob. 1972).
22. Id. at 1193.
23. City ofBoulder v. Boulder & Left Hand
Ditch Co., 557 P.2d 1182 (Cob. 1976).
24. Id. at 1184.
25. Id. at 1185.
26. Id. at 1186.

age may recharge groundwatersupplies, support wetlands, provide subirrigation to natural areas and support cottonwoods or other
trees and plants.
34. See, e.g., CR8 §~37-84-101, 37-84-108
and 37-92-502(2Xa); Rominiecki, supra, note
7 at 1067; Weibert, supra, note 4 at 1371; Pulaski Irrigating Ditch Co. v. City ofTrinidad,

203 P. 681,682 (Cob. 1922).
27. The concept of dominion and control
35, City ofColorado Springs v. Bender, 366
currently is applied when water is imported P.2d 552 (Cob. 1961).
from one river basin into another. As long as
36. Fell hauerv. People, 447 P.2d 980(1983).
the importer maintains“dominion and con37. A.B. Cattle Co. u. United States, 589
trol” of theimported water, the importer may P.2d 57, 61 (Cob. 1979) wherein it was held
use and re-use the water to extinction and that a reduction in the silt content of water
does not owe the return flows following first diverted into a ditch was not a compensable
use to the stream. See, e.g., CR8 § 37-82-106; injury, even though that silt helped to seal
Denver v. Fulton Irrigating Ditch Co., 506 the ditch and reduce carriage losses.
38. Bills have been introduced in the ColP.2d 144 (Cob. 1972).
orado begislature in each ofthe last several
28. 529 P.2d 1321 (Cob. 1974).
years to create “conservation water rights”
29. Id. at 1325.
30. Id. at 1323. In contrast, where boggy which could be decreed for water conserved
areas which were never part ofthe stream by practices such as ditch lining. However,
system were drained, the Court allowed the none of these bills has dealt with these isdeveloper an independent water right for the sues. H.B. 92-1188, for example, would have
amount of watersaved. Pikes Peak Golf Club allowed a conservation water right to be dev. Kuiper, 455 P.2d 873 (Cob. 1989).
creed, but only if and to the extent it did not
result in injury to other water rights, there31. Shelton Farms, supra, note 28 at 1327.
32. R.JA, Inc. v. Water UsersAss’n ofDisL fore begging the key question ofwhether capNo. 6,690 P.2d823,825 (Cob. 1984).InR.J.A., ture and reuse of ditch bosses would or would

Inc., the landowner sought application for a
developed water right after convertinga peat

not constitute injury.

Natural Resources Law Center Marks Tenth Anniversary with
Symposium on Trends and Policy
On June 13, 1992, the CU Natural Resources Law Center will celebrate its tenth anniversary with a day-long symposium
and an evening banquet at the University of Colorado in Boulder. Topics and principal speakers at the symposium include:
• Natural Resources Law: An Historical Perspective, Clyde 0. Martz, Davis, Graham & Stubbs;
• Trends in Oil and Gas and Mineral Law, Richard C. Maxwell, Duke University School of Law, and Lawrence J. MacDonnell, Natural Resources Law Center;
• Trends in Public Land Law, George Coggins, University of Kansas School of Law;
• Environmental and Natural Resources Law: Connecting Principles and Emerging Concepts (luncheon talk), Joseph L.
Sax, Boalt Hall School of Law, University of California at Berkeley;
• Trends in Environmental Law, A. Dan Tarbock, illinois Institute ofTechnology, Chicago-Kent College of Law;
• Trends in Water Law, David H. Getches, University of Colorado School of Law; and
• Wrap-Up:New Meanings and New Directions for the Field ofNatural Resources, Charles F. Wilkinson, University of Colorado School ofLaw.
At the end of the day, all symposium participants and other friends ofthe Center are invited to attend a celebration banquet.
The banquet will include awards and other recognition for those who have helped make the Center a success in its first decade.
Cost for the symposium, which carries 8 CLE credits, is $125 through June 5 and $150 thereafter. Cost for the banquet is
$30/person or $50/couple. For further information, call Kathy Taylor at (303) 492-1288.

