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IN THE MATTER OF THE APPLICATION FOR WATER
RIGHTS OF THE UPPER EAGLE REGIONAL WATER
AUTHORITY,
IN EAGLE AND GRAND COUNTIES, COLORADO
Case Number: 03CW78
Division 5
FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND ORDER
THIS MATTER IS BEFORE THE COURT following a trial conducted on February 6
and 7, 2006. Applicant, the Upper Eagle Regional Water Authority (“Authority”), was
represented by P. Fritz Holleman and Eli A. Feldman. Objector, Colorado Water Conservation
Board (“CWCB”), was represented by Paul L. Benington. This Court has heard and reviewed all
of the testimony, reviewed the exhibits presented at trial, and has reviewed the written closing
arguments of counsel. Being fully advised, the Court enters the following Findings of Fact,
Conclusions of Law, and Order.
This application for a plan for augmentation and exchange would allow the Authority to
use 10.8 acre-feet of water in Wolford Mountain and Ruedi Reservoirs for augmentation by
exchange at the Authority’s three main diversion points on the Eagle River; namely, the Metcalf
Headgate and Raw Water Booster Pump in Avon, and the Edwards Drinking Water Facility.
The plan would also augment by exchange out-of-priority diversions at four smaller points of
diversion within the Authority’s service area. The Authority proposes this plan as a
supplemental supply of augmentation water, to be folded into its overall operations and firm up
the supply of augmentation water already available to the Authority under many other decreed
water rights and plans for augmentation.
The Authority is comprised of six member entities. Each entity adjudicated
augmentation plans and/or changes of water rights prior to formation of the Authority in 1984 as
follows: Case Nos. 80CW397 (Arrowhead Metropolitan District); W-3664 and 84CW225
(Avon); W-2746 (Beaver Creek Metropolitan District); W-3999 (Berry Creek Metropolitan
District); W-3289 (Eagle-Vail Metropolitan District); and Consolidated Case Nos. 81CW161
and 81 CW 195 (Edwards Metropolitan District). These cases are hereafter referred to as the
“Original Decrees.”
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Since its formation, the Authority has adjudicated a number of plans for augmentation to
serve all of its member entities. Included among these was Case No. 98CW205, a plan for use of
replacement water from Eagle Park Reservoir. The decree in that case specified that out-ofpriority depletions would be calculated according to the Original Decrees as summarized in a
table of depletion factors (the “Factors”) attached to that decree as Exhibit A. The primary issue
remaining for trial in this case was whether the Authority should be allowed to continue to rely
on the Factors to calculate its out-of-priority depletions in this plan for augmentation.
—

The Authority requests the Court approve its use of the Factors and enter a decree
referencing the Factors in paragraph 6(A), and attaching them in tabular form as Exhibit A. By
its opposition, the CWCB requests the Court deny the Authority’s application, or in the
alternative, refrain from incorporating the Factors into the final decree.
The application in this matter was filed on April 30, 2003. All notices required by law
have been duly given and the Water Court has jurisdiction over the application and all parties
affected thereby, regardless of whether they chose to appear.
Statements of opposition were timely filed by the CWCB, the Cities ofAurora and
Colorado Springs through the Homestake Project, and the Colorado River Water Conservation
District. The River District and the Homestake Project stipulated to a proposed decree.
The Authority (together with the Eagle River Water and Sanitation District) manages the
second largest water system on the West Slope of Colorado, supplying over 2.5 billion gallons of
potable water per year to roughly 25,000 customers. In 1984, six metropolitan districts formed
the Upper Eagle Regional Water Authority. These districts are the Eagle-Vail, Avon,
Arrowhead, Edwards, Berry Creek, and Beaver Creek Metropolitan Districts. The Authority is
operated under a contract with the Eagle River Water and Sanitation District (“ERWSD”). The
ERWSD has about 80 employees. The ERWSD and the Authority also had combined 2004
revenues ofjust under $33 million, and operate the second-largest water system in western
Colorado, second only to Grand Junction. Approximately, 60 to 65 of ERWSD’s employees
service the ERWSD’s contract with the Authority.
The Authority diverted over 5,000 acre-feet of water last year. There are more than 40
different priorities decreed to each of the Authority’s three main points of diversion that are to be
augmented in this case.
The depletion Factors have been used by the Authority to account for out-of-priority
depletions for all of its diversions for ten years.
Mr. Tom Williamsen testified as the Authority’s expert water resources engineer. He
developed the Factors from the Original Decrees, and where the decrees were silent, from the
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underlying engineering reports from each case. The Factors are consistent with the Original
Decrees. The Factors were developed in 1992 and 1993 in consultation with Orlyn Bell, who
was then the Division Engineer for Water Division No. 5. The Factors have been used in
accounting for the Authority’s out-of-priority depletions since 1995, without complaint from any
water user.
The different depletion rates found in the table of Factors for each of the Authority’s
member entities can be explained by the different characteristics and water uses within each of
the service areas. There is also a correlation to the chronology of the developments, such that
the more recent development in the Arrowhead service area, for example, begun at a time when
water was more scarce and more valuable, has lower Factors than those for the earlier
development in other service areas.
The Authority previously filed applications for plans for augmentation in Case Nos.
98CW205 and 98CW270. The CWCB was a party to Case Nos. 98CW205 and 98CW270.
In Case No. 98CW205, the Authority circulated an engineering report dated April 1999
to all parties, including the CWCB. The report indicated the Authority intended to calculate its
augmentation obligations according to the Factors. The CWCB did not question or challenge the
accuracy ofthe Factors in the context of that adjudication.
On November 8, 1999, some six months after the engineering report was circulated to all
parties in 98CW205, the CWCB stipulated out of the case. In that stipulation, the CWCB agreed
to entry of a decree “upon terms and conditions which are no less restrictive” on the Authority
than the proposed ruling that was attached to that stipulation. That stipulation also specified that
the CWCB would remain a party in the case and would continue to receive all pleadings.
The Authority subsequently entered into a stipulation with Public Service Company of
Colorado (“PSCo”) in Case No. 98CW205. That stipulation attached a proposed decree
referencing the Factors and included an Exhibit A, titled “Monthly Depletion Rates,” that set out
the Factors in tabular form.
PSCo’s Shoshone Power Plant water rights are the senior, dominant calling right in the
Upper Colorado River basin. PSCo’s water resource engineer, Gary Thompson, reviewed the
Original Decrees and their underlying engineering reports in Case No. 98CW205. Mr.
Thompson determined that the Factors were an accurate summary of the Original Decrees and a
reasonable basis to calculate the Authority’s out-of-priority depletions. PSCo insisted on
incorporation of the Factors in the decree in Case. No. 98CW205 for the purpose of protecting its
water rights. Incorporation of the Factors in the decree was necessary for PSCo to withdraw its
objection from the case.
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The Ruling of the Referee entered in Case No. 98CW205 explained the Factors as “[a]
summary of monthly depletion rates for each of the areas served by the Authority....” and
included Exhibit A, “Monthly Depletion Rates.” The CWCB did not protest the Ruling of the
Referee. The decree entered in Case No. 98CW205 confirmed the Ruling of the Referee. The
CWCB did not appeal the entry of the decree.
The CWCB has not alleged nor offered any evidence to demonstrate that circumstances
relevant to depletion rates within the Authority’s service area have materially changed since the
Factors were incorporated into the decree in 98CW205.
There is no evidence that the current mix between in-house use and outdoor irrigation in
the Authority’s service areas is different than what was projected in the Original Decrees for
final build-out. Nor was there evidence that the Authority is irrigating more acres than allowed
under the Original Decrees.
The Authority and other parties adjudicated a plan for augmentation involving 500 acrefeet of replacement water from Homestake Reservoir in Case No. 98CW270. The engineering
report presented to the CWCB in August of 1999 in support of that application explained that the
Authority intended to account for its augmentation obligations by using the Factors. The CWCB
was a party to the case but did not challenge the Factors. The CWCB did not protest the Ruling
of the Referee nor did it appeal the entry of the decree in Case No. 98CW270.
The Authority applied for a change of water rights in Case No. 00CW083. The CWCB
was a party to that action. The decree in Case No. 00CW083 referred back to Case No.
98CW205 in the description of many of the 19 structures that were changed in that case. Case
No. 00CW083 was pending before the final decree in Case Nos. 98CW205 and 98CW270 were
entered. The CWCB did not protest the Ruling of the Referee nor did it appeal the entry of the
decree in Case No. 00CW083.
The Authority owns enough historic consumptive use credits to satisfy out-of-priority
depletions resulting from irrigation in all of its member districts as to the 10.8 acre-feet of water
involved here.
No water user has ever complained to the Division Engineer that it has been injured by
the Authority’s use of the Factors.
The Division Engineer’s Office similarly has no record that it ever notified the Authority
that it disagreed with the Authority’s use of the Factors. The Division Engineer did not file a
Statement of Opposition in this case. The Division Engineer’s Summary of Consultation in this
matter does not reference or take issue with use of the Factors in this plan.
4
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Paragraph 7(B) of the proposed decree prevents the operation of the requested exchange
when the CWCB’s instream flow rights decreed in Case Nos. 80CW124, 80CW126, and
8OCW 134 are not met. There was no reliable evidence to negate the conclusion that this term
protects the CWCB from any injury the operation of this augmentation plan might otherwise
cause.
Prior to trial, the Authority reached agreements with all parties filing statements of
opposition except the CWCB. The CWCB’s Statement of Opposition did not identify any issue
with respect to the use of the Factors. The CWCB’s issues evolved in pre-trial through a series
of four different expert witness reports by Mr. Hatami. (Exhs. 61.a., 61.b., 61.c., A-9). The
Authority addressed all of the issues raised in the CWCB’s first two reports with modifications
to the Proposed Decree. (See, Hatami Cross, Tr.2, 195-200). Despite the fact that the
Authority’s intent to rely on the Factors in this case was set forth in its 2003 application (Exh. 1),
resume notice (Exh. 2), and April 2003 engineering report (Exh. 31), it was not until December
23, 2005, just a little more than six weeks before trial and on the last day of the already extended
discovery deadline, that the CWCB took issue with the Factors. (See, Hatami Report, Dec. 23,
2005, A-9). Even then, Mr. Hatami did not state any opinion that use of the Factors would cause
injury to the CWCB’s instream flow, stating only that “it is possible” that the Factors might not
accurately account for out-of-priority depletions. (Id.).
To address the CWCB’s concerns, the Authority agreed prior to trial on a term in the
proposed decree (paragraph 7(B)) that identifies the CWCB’s instream flow water rights within
the proposed exchange reach and directs that the exchange will not operate when these instream
rights are not met. As is discussed below, that term adequately protects the CWCB from
potential injury this plan might cause.
The use of the Factors in this case to calculate the augmentation obligations for the
Authority’s out-of-priority depletions will protect the owners or persons entitled to use senior,
vested water rights or conditional water rights from injury.

The CWCB’s expert witness, Mr. Hatami, testified he had no evidence the Factors were
incorrect or insufficient to protect against injury. Mr. Whitaker, the Assistant Division Engineer,
also testified that he had no evidence that the Factors were inaccurate. He had no evidence that
any water user was injured by use of the Factors and no evidence that use of the Factors would
not more than sufficiently replace the Authority’s out-of-priority depletions.
C.R.S.

§

3 7-92-304(3) provides:

The applicant shall appear either in person or by counsel and shall
have the burden of sustaining the application, whether it has been
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granted or denied by the ruling or has been rereferred by the
referee, and in the case of a change of water right or a plan for
augmentation the burden of showing absence of any injurious
effect.

C.R.S.~37-92-305(3) states that a
plan for augmentation, including water exchange project, shall be
approved if such plan will not injuriously affect the owner of or
persons entitled to use water under a vested water right or decreed
conditional water right.
In Farmer’s Reservoir and Irrigation Co. v. Consolidated Mut. Water Co., 33 P.3d 799
(2001), (Colo.,2001), the Court explained the burdens of proof:
We have previously decided that the applicant for a change of
water right or plan for augmentation bears the initial burden of
establishing the absence of injurious results from the proposed
change or augmentation plan. Once the applicant successfully
meets this initial burden, however, the objectors have the burden of
going forward with evidence of injury to existing water rights.
When contrary evidence of injury has been presented, the ultimate
burden of showing absence of injurious effect by a preponderance
of the evidence continues to rest on the applicant.
Here there is no credible, competing evidence to contradict the Authority’s evidence.
The CWCB offered no credible evidence that this plan or its reliance on the Factors would cause
injury. The CWCB offered only potentialities and uncertainties, which fail short of
demonstrable proof, see, e.g., ~j~pson v. Yale, supra. That evidence is not sufficient to deny a
plan for augmentation.
The record adequately reveals that CWCB will not be harmed by operation of this plan
for augmentation because of the term that prohibits operation of the plan when instream flows
are not met. (Proposed Decree, 7(B)). With respect to this term, Mr. Hatami’s deposition
testimony was that it was sufficient to completely protect the CWCB from any injury.
Mr. Whittaker, the Assistant Division Engineer, testified that he had received no
complaints from any water user about the Authority’s use of the Factors. Mr. Whitaker stated
his opinion that the Authority possesses sufficient historic consumptive use augmentation water
to compensate the river for all out-of-priority depletions at full build-out, and he had no evidence
to dispute that until full build-out, the Authority is providing excess augmentation water to the
6
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river (Tr.2, 257, 260). And, despite expressing his reservations about use of the Factors, Mr.
Whitaker had no email, letter, order, or record of any kind demonstrating that he communicated
that alleged dissatisfaction to the Authority at any time.
The CWCB took issue with the reference in paragraph 6(A) of the Proposed Decree to
Case Nos. 92CW295 and 97CW057; two decrees associated with Edwards that were not
referenced in Case No. 98CW205. Mr. Williamsen explained that these decrees do not change
the sufficiency of the Factors for Edwards because, when considered in combination, the highest
monthly depletion factor during the irrigation season is only about 22%, lower than the 26.2%
assigned to Edwards for the entire irrigation season. (Tr.1, 198-201). Therefore, there is no
evidence to suggest the Edwards Factors will cause injury to the CWCB. The CWCB was
similarly unable to demonstrate that any of the other Factors were in error or would cause injury.
The Authority has demonstrated the sufficiency of the Factors to prevent injury.
The Authority’s evidence showed that the Factors: (I) accurately account for depletions
occurring within the Authority’s service area; (2) are not inconsistent with the Original Decrees;
and (3) are more than sufficient to prevent injury to senior water rights.
Mr. Williamsen also explained how the Factors in some instances contain conservative
assumptions. Among other things, the 8% and 9% depletion Factors for Avon and Eagle-Vail
for in-house use overestimate the actual depletion, which in fact is probably under 5%. Mr.
Whitaker and Mr. Hatami both agreed that a generally accepted number for in-house depletions,
where water is treated at a modern central wastewater facility, is 5%.
In its trial brief, but never prior to that time, the CWCB asked the Court to impose a term
requiring the Authority to measure its actually irrigated acres. This was not an issue raised by
the CWCB in this matter at any time in the three years this case was pending. It was not an issue
reserved for trial in the TMO, was not mentioned by the CWCB at the pre-trial conference held
the Wednesday before trial, and was injected too late to be fairly addressed by the Authority or
considered by the Court. This requested term is denied. C.R.C.P 16(e)(f)(V)
TMO shall
control the course of trial.
---

Moreover and independently, a term requiring actually irrigated acres in the context of
this small plan for augmentation involving 10.8 acre-feet of the Authority’s 5,000 acre-feet
would be unduly burdensome, and the Court is not convinced it would help prevent injury. The
CWCB theorizes that the term is required because the current mix between in-house use and
outdoor irrigation in the Authority’s service areas might be different than what was projected in
the Original Decrees for final build-out, First, the CWCB offered no evidence to support this
theory. Second, even if the theory were true, there is nothing in this record to prove it would
support a conclusion that there is injury.
7
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During the irrigation season, depletions projected for full build-out within the Authority’s
service area are currently fully augmented. Until full build-out, the Authority supplies more
augmentation water during the irrigation season than required. The Authority’s member entities
are not yet at full build-out. There was no evidence to suggest the Authority is irrigating more
acreage than allowed by the Original Decrees.
Given the absence of any evidence of injury from the Authority’s proposed use of the
Factors, it would be unduly burdensome to require the Authority to do an inventory of its
actually irrigated acres or to use different depletion assumptions for the 10.8 acre-feet of water at
issue here than it uses for the other 99.8% of its water diversions.
Based on the foregoing, the Court concludes that the Authority has carried its burden of
proof that the use of the Factors will not injuriously affect the CWCB or other persons or entities
entitled to use water under a vested right or decreed conditional water right.
The Authority argues that the CWCB is barred by claim preclusion from relitigating the
Factors because of the proceedings in 98CW205. The Court need not reach this issue, because
the facts in the current record before this Court demonstrate that the Authority has carried its
burden of proof. Reviewing the potential preclusive effect, if any, of 98CW205 is unnecessary
here.
IT IS THEREFORE ORDERED that that Authority’s Proposed Decree, including its
reference to the Factors, and the table of Factors attached thereto as Exhibit A, should be
approved as filed.
Entered this 17th day of March, 2006.

BY THE COURT:

(

T. Peter Craven, Water Judge
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MONTHLY DEPLETION RATES

Month

Arrowhead &
Smith Creek

Edwards

Berry
Creek

Beaver
Creek

Eagle-Vail

Avon

November

9.0%

8.0%

5.0%

5.0%

5.0%

5.0%

December

9.0%

8.0%

5.0%

5.0%

5.0%

5.0%

January

9.0%

8.0%

5.0%

5.0%

5.0%

5.0%

February

9.0%

8.0%

5.0%

5.0%

5.0%

5.0%

March

9.0%

8.0%

5.0%

5.0%

5.0%

5.0%

April

9.0%

8.0%

5.0%

5.0%

5.0%

5.0%

May

38.0%

29.4%

12.9%

26.2%

21.4%

25.6%

June

49.8%

30.1%

19.5%

26.2%

30.5%

31.2%

July

52.0%

32.3%

21.6%

26.2%

33.2%

33.1%

August

49.3%

29.6%

18.8%

26.2%

31.6%

31.1%

September

42.6%

33.7%

12.4%

26.2%

26.3%

28.2%

October

18.8%

14.3%

5.9%

26.2%

11.4%

15.3%

