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I. INTRODUCTION

Colorado law favors transferability of the rights to use water. It pro-
motes this objective in several ways. First, Colorado law regards water
rights as vested property rights which may be transferred and conveyed in
the same manner as other property rights.! Second, it limits the basis for
legal review of water rights transfers.?2 Third, it treats water resources as
largely interchangeable® and promotes their maximum utilization.*

Water rights in Colorado are of two basic types: those based on the
appropriation of water and those based on land ownership.” Simple changes
in ownership may occur without restriction. Transfers involving changes in
other attributes of a water right such as the purpose of use, however, are
subject to legal review.®

Changes in water rights involving a change in the use of water are com-
mon in Colorado” and have been occurring for more than 100 years.® Dur-
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1. See Carlson, Report 10 Governor John A. Love on Certain Colorado Water Law Problems, 50
DEN. L.J. 293, 307 (1973) [hereinafter Carlson].

2. The only legal basis upon which an application to change a water right in Colorado may be
denied is if it would cause injury to other water rights that could not be corrected. CoLo. REV.
STAT. § 37-92-305(3)(1973). See infra discussion in text accompanying notes 68-83.

3. Examples are the integration of tributary groundwater and surface water, exchanges of
water, and substitute supplies. See MacDonnell, Colorado’s Law of “Underground Water”: The
South Platte Basin and Beyond, 59 U. Coro. L. REv. 579 (1988) [hereinafter Underground Water].

4. Fellhauer v. People, 167 Colo. 320, 447 P.2d 986 (1968).

5. Section II, infra, presents a basic introduction to these water rights.

6. CoLo. REv. StaT. § 37-92-302(1)(a) (1973 & Supp. 1988). See infra text accompanying
notes 55-67.

7. In connection with the six-state study of water transfers described in the introduction to
this issue of the Arizona Law Review, researchers in Colorado examined the records of all change of
water right cases filed between 1975 and 1984 involving a change of water use. The total number of
these cases filed during this pertod was 858. As of July 1988, 689 of these had been approved, 84 had
been withdrawn or dismissed, 74 were still pending, and 11 had been denied. Of the approved cases,
24 percent involved changes in Water Division One—the division encompassing the South Platte
River drainage which is the most populated area of the state. About 50 percent of the approved
cases involved 0.5 cubic feet per second or less than [0 acre-feet of water. About 75 percent of the
approved cases concerned a change from agricuitural to non-agricultural uses.



784 ARIZONA LW REVIEW {Vel. 31

ing this period. Colorado water law and water transfer law have become
increasingly sophisticated and complex. Because Colorado law stresses pri-
vate rights to the use of water resources, most of this legal development has
aimed at the definition and refinement of these private rights.

This article sets out a comprehensive survey of Colorado law governing
the transferability of water resources. It provides a detailed discussion of the
law governing changes of appropriative water rights. [t describes other legal
mechanisms available in Colorado for changing water use including ex-
changes. substituted supplies, and plans for augmentations. The article then
turns to a number of legally distinctive categories of water and the special
considerations for cach concerning transferability. Next, it considers the
various water supply organizations and the tr: ansterability of the water they
provide. Finally the article suggesis several areas in which Colorado trans-
fer law and procedure could be improved.

II. WATER RIGHTS IN COLORADO

In its 1876 Constitution, Colorado formally adepted the prior appropri-
ation doctrine as the method for allocating rights to the use of the water “of
every natural stream.” In 1879, the legislature established procedures for
adjudicating and administering such rights.!® Current Colorado statutory
provisions governing appropriative rights to water are comprebensive and
detailed.!! Uniquely among the western states, Colorado retains much of
the original notion of the appropriation doctrine that decisions about alloca-
tion and use of the resource are made by the actions of individual appropria-
tors, with the role of the state primarily limited to sorting out priorities. A
specially constituted water court “*determines” that a physical appropriation
of water has occurred and that the water has been applied to a beneficial
use.'? It also determines the priority date of the appropriation in a proceed-
ing that essentially amounts to an ongoing general adjudication. The exer-
cise of these water rights is closely administered by the state engineer’s office
through the seven division engineers and the water commissioners responsi-
ble for the state’s streams.!3

Colorado law provides for “conditional” water rights allowing a would-
be appropriator to establish a priority date as of the time the intent to appro-
priate is formed and certain acts manifesting that intent are taken.’ Until
such conditional decrees are made absolute by demonstrating actual benefi-
cial use of water, “‘reasonable diligence” in proceeding toward beneficial use
must be shown in a water court proceeding every four years.!?

§. The Cclorado Supreme Court first considered the legal effect of making a change in a water
right in 1884. Sieber v. Frink, 7 Colo. 148, 2 P. 901 (1884). See infra text accompanying notes 29-
30.

9. Coro. CoNsT. art. XVI, § 5. See also Coffin v. Left Hand Ditch Co., 6 Colo. 443 (1282).

10. Act of Feb. 19. 1879, 1879 Colo. Sess. Laws 94,

11, Coro. Rev. STAT. §§ 37-92-101 toc -602 (1973 & Supp. 19588).

12, Id at § 37-92-301.

13. Coro. Rev. Stav. § 37-92-501 (1973)

14, Id. at § 37-92-103¢6).

15. Coro. Rev. STAT. § 37-92-301(4) (1973 & Supp. 1988). See also CoLo. REV. 5TAT. § 37-
92-305(%)b) (Supp. i983). Conditional rights may be wransformed into absolute rights with a prior-
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There are at Jeast three legally distinctive categories of grounawaier in
Colorado. “Tributary” groundwater 1s considered so ciosely reluted 16 sur-
face flows that rights o its use are determined and adminiseered 3 2 nanner
similar to that for surface water rights.'® An curirely separate system has
been estublished for “designated” zroundwater.!” Groundwater within des-
gnated basins 18 govemud by a modiﬁed appropriation system. Application
must be made 0 the Colorado Ground Water Commission'® for a permit.’”
The Commission must find that the proposed appropriation ““will not anrca-
sonably impair existing water rights from the same source and will not cre-
ate unressonable waste. . . .70 Finally, in 1985 the Colerado iegislature
clanfied the rules applying 1o “nontributary” groundwater.=! Kights to non-
mributary groundwater are based on ownership of the overlying lund rather
than appropriation.”? The right extends to a proportionate share of the non-
tributary groundwater determined te underlie the land srea.” Derermina-
tons of such rights in a water court proceeding are specifically authorized.=*
Before a well can be constructed, however, application must be filed with the
state engineer seeking a determination that there is unappropriated water
availabie for withdrawal and that the withdrawal will not materiaily injure
other vested rights.”?

1y date relating back to rhe time the intent o divert combined with physical acts giving notice of this
intention. See Hallford, Developments in Conditional Water Rights Law, 14 CorLo. Law. 353 (1585).

6. lDientified as “underground water,” the statutory definition 1s “water ir the unconsolidated
Jluvial aquifer of sand, gravel, and other sedimentary materials, und all other waters hydraulically
connected thereto which can influence the rate or direction of movement of the water it that afluvisl
acuifer or naturtal stream,” Coro. REv. STAT. § 37-92-103(11) (1873). Though closely related to
surfiace water there are some :mportant differences in the development und use of inbutary zron
water which Colorado has attempted (o recognize in its law. See Undergreund Water, supra nate 3.

17. The watatory defimtion is “ground water which in its natural course would rot be available
to and required for the fulfillment of decreed surface rignts, or ground water i areas not adjacent to
a centinuously flowing natural stream wherein ground water withdrawals have constituted the prin-
cipal water usage for at least fiftcen vears preceding the dute of the irst hearing on the proposed
Jdestgnation of the basin, and which in both cases is within the geographic boundaries of a designated
pround water basin.”™ CoLO. REV. STaT. § 37-90-103(6) (1973).

14, This is a specially constituted commission comprised of 12 members—nine sppointed by
the governor and three ex officio, including the executive director of the Department of Natural
Resources, the state engineer, and the director of the Colorado Water Conservation Beard. Coto.
Riv. STAT. § 37-9C-104 (1973 & Supp. 1958).

19. Application for a conditional permit must specify the designared basin, the “roposcd benefi-
crai use, the Jocation of the proposed well. the name of the landowner, the estimared total quanuty of
water 10 be pumped annually, the estimated pumping rate, and—if the proposed use is irrigation——a
description of the land to be irmigated. CoLo. REV. STAT. § 37-90-107(1) (1$72). In contrast to the
water court the Ground Water Commis:;ion may deny a permit request to uppmpnmc designated
sroundwater. Fundingsland v. Colo. Ground Water Comm’'n., 171 Colo. 437, 6% P.2d 335 (1970},

20, Coro. REv. STaT. § 37-90-107(3) (Supp. 1988). Factors considered by the Commission
meiude geolegic conditions. annual vield and recharge rate. oasting nights, snd the proposed methoa
of ace. Existing rights mav ke impaired by 2 lowering of the water teble beyond econcmice banits of
withdrawal or by the unrcasonable deterioration of water quality. CoO1LG. REV. 3TAT. § 37-30-107(5)
(1973). After receipt of the conditional permit the applicant has ope year within which to construct
‘he well «nd apply the waier (¢ the proposed beneficial use. He must then apply for a final permit
“containing such hmitations and conditions as the commission deems necessary to prevent waste 2nd
to protect the nights of cther appropriaters.” Coro. Rrv. Srat. § 27-90-108(5)z) «Supp. 1938).

21 Act of June 6. 1985, ch. 285, 1945 Colo. Sess. Laws 1180,

22, Coro. REV. STAT. § 37-90-102(2) (Supp. 1633)

23 Mg 37-80-137(8 (H(Il} 2 Coro. Conr KFGs. § 4027, Rule 3 (1986).

24, Coro. REV. STAT. § 37-80-137(6) (Supp. 1734},

25 Jd. at § 37-90-137 f2)
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Adl water rights are “tabulated” every four vears by the division engi-
neers.~® The tabulations are lists of water rights taking water from the same
source and so may affect each other, according to their priority and the de-
creed amount of their water right. In addition, every ten years the division
engineers are charged with preparing an abandonment list showing all abso-
lute rights determined to have been abandoned in whole ¢r in part. By stat-
ute there is a rebuttable presumption of abandonment if water rights have
not been used for ten or more years.??

ITI. CHANGES IN WATER RIGHTS
A.  The Legai Basis

Mot long after recognizing the “imperative necessity”’® of alocating
water on the basis of appropriation in Colorado, the courts were faced with
whether changes couid be made in such rights without loss of priority. In an
1884 Colorado case involving a request to decree a priority date, protestants
argued that the original priority was lost because the point of diversion had
been moved eighty feet.”® The Colorado Supreme Court ruled that this
change in the point of diversion does not affect the appropriator's right or
priority since the source of supply, the quantity of water diverted, the type of
use, and the place of use remained the same and there was no injury to
others.*0

In 1888, the supreme court addressed whether there could be a change
in the point of diversion that also involved a change in the place of use.’!
The court looked to earlier California decisions considering such changes in
place of use and ruled that “in the absence of injurious consequences to
others, any change which the party chooses to make is legal and proper.”3?
The court went on to state: “The right to change, so limited, includes the
point of diversion, and place and character of use.”**

Then, in 1891, the supreme court considered whether a water right used
for irrigation purposes could be purchased by a city for domestic use without
also purchasing the land on which the water had been used.” The court
noted that it had already permitted an existing water right to be transferred

26. /d. at § 37-92-401(1)(a}).

27. Id. at § 37-92-402(11) & -401(1)c). Actual abandonment must be decreed by the water
judge in each division following hearings on the abandonment lists. /d. at § 37-92-401(6).

28. Coffin, 6 Coclo. at 447,

29. Sicber, 7 Colo. 148, 2 P. 901.

30. Id. at 154, 2 P. at 904.

31. Fuller v. Swan River Placer Mining Co., 12 Colo. 12, 19 P. 836 (1838).

32, Id. at 17, 19 P. ar 838 (quoting Kidd v. Laird, 15 Cal. 161, 179 (1%60)). Later in the
decision the court quoted another California case, Davis v. Gale, 32 Cal. 26 {1867):

Appropriation, use, and non-use are the tests of his rights; and place of use and character

of use, are not. When he has made his appropriation. he becomes entitled to the use of the

quantity which he has appropriated at any place where he may choose to convey it, and for

any useful and beneficial purpose to which he may choose 1o apply . Any other rule

would lead to endless complications, and most materiaily impair the value of water-rights

and privileges.
Fuller, at 17, 19 P. at 338,

33, Fuller, 12 Colo. at 19, 19 P. at 839.

M. Strickler v. City of Colorado Springs, 16 Celo. 61, 26 P. 313 (1391}, This apparently was a
case of first impression in the western prior appropriation siates.
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for use on different land. Thus, since the city could buy the land and its
associated water right and then transfer the water right, the court ruled that
the city need not buy the land if it only needs the water.?’

In the court’s view, this result followed directly from the fact that a
water right is a property right—specifically the priority right to the use of
water.*® According to the court, “[i]f the priority to the use of water for
agricultural purposes is a right of property, then the right to sell it is as
essential and sacred as the right to possess and use.”?” Thus, the right to
transfer a water use priority was squarely established in Colorado, subject
only to the “no injury” standard. In 1899, the Colorado legislature formal-
ized this standard by enacting a change-in-point-of-diversion statute.’8

B. Whar May Be Changed or Transferred

An appropriative water right includes a number of elements, most of
which may be changed in Colorado. Generally, there is a specific point of
diversion. There is a specified rate of diversion in the case of direct flow
rights and a specific quantity of water in the case of storage rights. Water
rights have an implied or expressed time of use. They have an implied or
expressed place of use and they exist for specified types of use. By statute,
change may be made in the point of diversion, in the type, place, or time of
use, or between direct flow and storage rights.?® The only limitation on such
changes is that they must not “injuriously affect the owner of or persons
entitled to use water under a vested water right or a decreed conditional
water right.”#0

Much of the controversy in change of water right cases arises out of
uncertainty in the scope of the original water right. Particularly in the ear-
lier decrees, the elements of the water right often were not clearly specified.
Moreover, the practice of describing direct flow water rights in terms of flow
rates without any volumetric limitation causes problems in determining the
transferable quantity of water. Many decrees do not specify any time of use,
though it may be implied to some degree by the type of use. Thus, for exam-
ple, an irrigation water right is limited to the usual irrigation season in the
area of use whereas domestic water use will be year-round. Water rights

35. Id. at 69, 26 P. at 3le.
36. The court stated:
The authorities seem to concur in the conclusion that the priority to the use of water is

a property right. To limit its transfer as contended by appellee would in many instances

destroy much of its value. We grant that the water itself is the property of the public. Its

use, however. is subject to appropriation and in this case it is conceded that the owner has

the paramount right to such use. In our opinion this right may be transferred by sale so

long as the rights of others, us in this case, are not injuriously affected thereby.
Id. at 70, 26 P. at 316. More recently, the Colorado Supreme Court affirmed the essential impor-
tance of the water right priority: “The uncertain nature of the property right in water is evidence
that its primary value is in its relative priority and the right to use the resource and not in the
continuous tangible possession of the resource.” Navajo Dev. Co. v. Sanderson, 655 P.2d 1374, 1377
{Colo. 1982).

37. Strickler v. City of Colorado Springs, 16 Colo. 61, 70, 26 P. 313, 316 (1891).

38. Act of Aprnil 6, 1399, ch. 105. 1399 Colo. Sess. Laws 235.

39. Coro. REV. STAT. § 37-92-103(5) (1973).

40. Id. at § 37-92-305(3).







