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CHANGING USES OF WATER IN COLORADO:
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LawrenceJ. MacDonnell*

I. INTRODUCTION

Colorado law favors transferabilityof the rights to usewater. It pro-
motes this objective in several ways. First, Colorado law regardswater
rights as vestedproperty rights which may be transferredand conveyedin
the samemanneras other property rights. Second,it limits the basis for
legal review of water rights transfers.2Third, it treatswater resourcesas
largely interchangeable3andpromotestheir maximumutilization.4

Water rights in Colorado areof two basic types: thosebasedon the
appropriationof waterand thosebasedon land ownership.5Simple changes
in ownershipmayoccur without restriction. Transfersinvolving changesin
other attributesof a water right such as the purposeof use,however,are
subjectto legal review.6

Changesin waterrights involving a changein the useof waterare com-
mon in Colorado7andhavebeenoccurringfor morethan 100 years.8 Dur-
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I. SeeCarlson,Reportto GovernorJo/znA. Loveon Certain Colorado WaterLawProblems,50
DCN. Li. 293, 307 (1973) [hereinafterCarlson}.

2. The only legal basis upon which anapplicationto changea waterright in Coloradomaybe
denied is if it would causeinjury to other water rights that couldnot be corrected. COLO. Rev.
STAT. § 37-92-305~(l973).Seeinfra discussionin text accompanyingnotes68-83.

3. Examplesare the integrationof tributary groundwaterand surfacewater, exchangesof
water, and substitutesupplies. SeeMacDonnell, colorado’s Law of “Underground Water”~ The
SouthPlatte Basinand Beyond,59 U. COL0. L. REV. 579 (1988) [hereinafterUndergroundWater).

4. Fellhauerv. People,167 Cob, 320, 447 P.2d 986 (1968).
5. Section II, infra, presentsa basic introduction to thesewater rights.
6. CoLo. REV. STAT. § 37-92-302(1)(a)(1973 & Supp. 1988), Seeinfra text accompanying

notes55-67.
7. In connectionwith the six-statestudyof watertransfersdescribedin the introduction to

this issueof theArizona LawReview,researchersin Coloradoexaminedtherecordsof all changeof
waterright casesfiled between1975 and1984 involving a changeof wateruse. The total numberof
thesecasesfiled duringthis periodwas858. Asof July 1988, 689 of thesehadbeenapproved,84 had
beenwithdrawn ordismissed,74 werestill pending,and 11 hadbeendenied. Of theapprovedcases,
24 percentinvolved changesin Water Division One—thedivision encompassingthe SouthPlatte
River drainagewhich is the most populatedareaof the state. About 50 percentof theapproved
casesinvolved 0.5 cubic feet per secondor less than 10 acre-feetof water. About 75 percentof the
approvedcasesconcerneda changefrom agricultural to non-agriculturaluses.
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ing this period. Colorado ‘%ater law and water transfer law havebecome
incrcasingiysophisticatedandcomplex. BecauseColoradolaw stressespri-
vaterights to the useof water resources,mostof this legal developmenthas
aimed at thedefinition and refinementof theseprivate rights.

This articlesetsout a comprehensivesurveyof Coloradolaw governing
the transferabilityof waterresources.It providesa detaileddiscussionof the
law governingchangesof appropriativewater rights. It describesother legal
mechanismsavailable in Colorado for changingwater use including ex-
changes.substitutedsupplies,andplansfor augmeatations.The .trticle then
turns to a numberof legally distinctivecategoriesof water andthe special
considerationsfor each concerningtransferability. Next, it considersthe
variouswater supply organizationsand thetransferabilityof the water they
provide. Finally thearticlesuggestsseveralareasin which Coloradotrans-
fer law and procedurecould be improved.

II. WATER RIGHTS IN CoLoRADo

In its 1876 Constitution,Coloradoformally adoptedthe prior appropri-
ation doctrineas the methodfor allocatingrights to theuseof thewater “of
every naturalstrean.”°In 1879, the legislatureestablishedproceduresfor
adjudicatingand administeringsuch rights.10 Current Colorado statutory
provisionsgoverningappropriativerights to water are comprehensiveand
detailed.1’ Uniquely amongthe westernstates,Colorado retains much of
theoriginal notion of the appropriationdoctrinethatdecisionsaboutalloca-
tion anduseof theresourceare madeby the actionsof individualappropria-
tors,with the role of thestateprimarily limited to sortingout priorities. A
speciallyconstitutedwatercourt “determines”that a physicalappropriation
of water has occurredand that the water hasbeenapplied to a beneficial
use.t2 It also determinesthepriority dateof theappropriationin a proceed-
ing that essentiallyamountsto an ongoinggeneraladjudication. The exer-
ciseof thesewater rights is closelyadministeredby the stateengineer’soffice
throughthe sevendivision engineersandthe watercommissionersresponsi-
ble for the state’sstreams.

Coloradolaw providesfor “conditional” waterrights allowing a would-
beappropriatorto establisha priority dateasof the time theintentto appro-
priate is formedandcertain acts manifestingthat intent are taken.t4 Until
such conditionaldecreesare madeabsoluteby demonstratingactualbenefi-
cial use of water,“reasonablediligence” in proceedingtowardbeneficialuse
must be shown in a water court proceedingevery four years.’5

~(. The ColoradoSupremeCourt first consideredthc legal effect of makinga changein a water
right in lSS4. Sieberv. Frink, 7 Cole. 148, 2 P. 901 C884). Seeinfra text accompanyingnotes 29-
30.

9. Cob. CONST. art. XVI, § 5. See al.co Coffins. Left Hand Ditch Co., 6 Cob. 443 (1882).
10. Act of Feb. 19. 1870, 179 Cob. Sess. Laws 94.
11. Cot.o. Rev. STAT. §~37-92-lOb to -602 (1973 & Supp. 1988).
12. Id. at § 37-92-301.
13. Coco. Rev. Sr,si. ~ 37-02-501 t!973).
(4. Id. at § 37-92-103(6).
15. COLO. Rev. ST.r. ~ 27-92-301(4’i (1972 & Supp. 1988). Seea/SO Coco,Rev.Sr,sr. § 37-

92-305(°yb)(Supp. ~0S8).Conditional rights maybe transformedinto absoluterights with a prior-

e
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There ire at least threelegally distinctive categoriesof grota3owtttcrta
Colorado. ‘Tributary” groundwateris consideredso ciosely rciated to sur-
lace flows that rights to its useare determinedandadministeredin ananner
similar ~o that fix surfacewater i-ights)°An entirely separatesystemhas
i~eenestablishedfor “designated”g:oundwater)~Groundwaterwithin des-
gnatcdbasinsis governedby a modified appropriationsystem. Application
musthe madeto the ColoradoGroundWaterCommission’5for a perrnit.~°
The Cammissionmust find that the proposedappropriation“will not onrea-
oushly mpair existingwater rights from the samesourceand will not cre~

;~reunreasonablewaste ° Finally, in l9~5the Colorado legislature
clarified the rulesappi~ingto “nontributary” groundwater.t’ Rightsto non-
..‘ihutary groundwaterare basedon ownershipof the overlying land rather
thanappropriation.:2The right extendsto a proportionateshareof the non-
Erihutary grcuridwaterdeterminedto underlie the land urca.=I Determina-
tions of such rights in a water courtproceedingarespecifically authorized.:4

Bcforea well canbeconstructed,ho~ever,applicationmustbefiled with the
stateengineerseeking a determinationthat thereis unappropriatedwater
availablefor withdrawal and that the withdrawal will not materially injure
othervestedrights.~5

ity daterelatingback to thetime theintentto divert combinedwith ph’~sicafactsgiving notice of this
it~fltion.See k-lalbfbrd, Developmentsin conditionalWaterRightsLaw, 14 Coio. LAW .223 tlSSS).

16. identified as“undergroundwater,” thestatutory definition is “water in the unconsolidated
(luvial iquifer of sand,gravel,and othersedimentarymaterials,and all otherwatershydraulicafly

connectedtheretowhich can influencetherateordirectionof movementof thewaterii, that alluvial
.icuifer or natural stream.” Cow. Rev.SEA E. § 37-92-103(11)t1973). Thoughclosely :elatt’~to
.urthceAster thereare some mportantdifferencesin thedevelopmentana useof’ ~rihutary mood-
water which Coloradohasattemptedto recognizein its law. SeeUndergroundWater,supranote3.

(7. The ~.tatutorydefinition is “ground waterwhich in its naturalcoursewould not heavailable
to tedrequircu for thefulfillment ofdecreedsurfacerights,orgroundwaterin ,Irca.snot adjacentto
a continuously flowingnatural streamwhereingroundwaterwithdrawals haveconstitutedthe prin-
cipal water usagefor at beast Ii0een yearsprecedingthedate of the first hearingon the proposed
.fesigtiationof thebasin,and which in both casesis within thegeographicboundariesof adesignated
groundwaterbasin.” C0L0. Rev. SEAr. § 37-90-103(6)(1973).

18. This is a specially constitutedcommissioncomprisedof 12 mernbers-.--miineippoirited by
the governorand threecx officio, including theexecutivedirectorof thc Departmentof Natural
Resources,the stateengineer,and thedirectorof theColoradoWaterc’oisservstionBoard. Cow.
Rev. SasT. § 37-90-104(1973& Supp. 1988).

Vt. .vppticationfor a conditionalpermitmustspecify thedesignatedbasin,theproposedbenefi-
ctai use, thelocationoftheproposedwell, thenameof thelandowner,thecstimaredtot~Jquantityof
waterto bepumpedannually,theestimatedpumpingrate.and—if theproposeduse is rrtgation—i
descriptionof the land to he irrigated. COLe. Rev. ST.ST. § 37-00-107(1).1973). in :cntt-asi to the
watercourt the Ground Water Commissionmay deny a permit requestto Jppntpriaie designated
groundwater,Fundingslandv. Cob. Ground WaterComm’n., 171 Cob.487, 4.68 P.2d838 (1970).

G). Coco.Rev. STaT. § 37-90-107(3)(Supp. 1988). Factorsconsideredby the Commission
includegeologicccndtttons.annualyield andrechargerIte. extstingrtghts,and theproposed‘neshc.d
of ave. Ex.atingrights may he impaired by a (os.erngof thewattS tablebey~~deconotrachootsof
witndrawaiorby theunreasonabledeteriorationof waterquality. Cot.o. R.ev.Sear.§ 27-90-107i5)
(1973). .\fter receiptof theconditional permitthc applicanthasone yearwithin whtch to coistruct
he well and apply thewater to the proposedbeneficial use. i-Ic must thenapply for a final permit
“containingsuch limitationsandcondi~tonsasthecomnlt’,sion deemsnocessarsto presentWaste nd
to protect therights of otherapproprditors.” Cot.o. Ri v. Sod. ~ 2

7
’
9

O-lOS(5)(a) 5upp.~38).
21. Act ol’June e, 1985, ch. 355, 1085 Cob. Sass. La~sI 113.
22. Cow. Rev. STAT. > 37-90002(2)lSupp. 1988).
23. frI. .~tç 27-90-l37(4)th)(ll):2 00,0. Coot RFGS. t~~ Rule 8 (ISso).
24. Cite. Riv. St,vr, ~ r-°O-l3~te)(Supp. 1~8).
25. Id. at p 37-90-137(2).
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All water rights are “tabulated”every four yearsby the division engi-
neers.-‘° The tabulationsare lists of water rights takingwater from the sttme
sourceand so mayaffect eachother, accordingto their priority and the de-
creedamountof their water right. In addition,every ten yearsthe division
engineersarechargedwith preparingan abandonmentlist showingall abso-
hite rights determinedto havebeenabandonedin whole or in part. By stat-
ute thereis a rebuttablepresutnptionof abandonmentif water rights have
not been usedfor ten or more years.27

111. CHANGES IN WATI3R RIGHTS

A. ihe Legai Basis

Not long after recognizing the “imperative necessity”8of allocating
water on thebasis of appropriationin Colorado,the courtswere facedwith
whetherchangescouldbemadein suchrightswithout lOSSof priority. In an
1884Coloradocaseinvolving a requestto decreea priority date,protestants
arguedthat theoriginal priority was lost becausethe point of diyersionhad
been moved eighty feet.29 The Colorado SupremeCourt ruled that this
changein the point of diversion doesnot affect the appropriator’sright or
priority sincethe sourceof supply, thequantityof waterdiverted,the typeof
use, and the place of use remainedthe sameand therewas no injury to
others.St)

In 1888, the supremecourt addressedwhethertherecould he achange
in the point of diversion that aiso involved a change ifl the place of use.3’
The court looked to earlierCalifornia decisionsconsideringsuchchangesin
place of use and ruled that “in the absenceof injurious consequencesto
others,any changewhich the party choosesto makeis legal and proper.”
The court went on to state: “The right to change,so limited, includesthe
point of diversion,and placeandcharacterof use,”~

Then, in 1891, the supremecourtconsideredwhethera waterright used
for irrigation purposescouldbe purchasedby a city for domesticusewithout
also purchasingthe land on which the water had beenused.4 The court
noted that it had alreadypermittedanexistingwater right to be transferred

26. Id. at § 37-92-40b(l)(a).
27. Id. at § 37-92-402(11)& -40l(i)(c). Actual abandonmentmust he decrcedby the water

judge in eachdivision following hearingson the abandonmentlists. Id. at § 37-92401(6).
28. Coffin, 6 Cole. at 447.
29. Sieber, 7 Cola. 148. 2 P. 901.
30. Id. at 154, 2 P. at 904.
31. Fuller v. SwanRiver PlacerMining Co., 12 Cob. 12, 19 P. .S3o (1888).
32. Id. at (7, 19 P. at .838 (quoting Kidd v. Laird, 15 Cal. lOl, 179 (1860)>. Later in the

decisionthecourtquoted anotherCalifornia ease.Davis v. Gale. 32 Cal. 26 1s67)~
Appropriation, use,and non-useare thetestsof his rights; and placeof useand character
of use,arenot. Whenhehasmadehis appropriation,he becomesrnt,tledto theuseof the
quantitywhich he has appropriatedat an’~placewhereha maychooseto convey it, andfor
any useful and beneficial purposeto which he may ahteseto app

1
y it. Any other rule

would lead to endlesscomplications,and most materially impair the oalueof water-rtghts
and pmtvileges.

Fuller. at !~, 19 P. at 838.
33. Fuller, 12 Cob. at 19, 19 P. .u 839.
34. Strickler v. City of ColoradoSprings, 16 CoIn. 61, 26 P. 313 (1.891). This .iaparcr,tlawasa

caseof first mpresstonin the westernprior ippropriation ates.

I
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for use on different land. Thus, sincethe city could buy the land and its
associatedwater right andthen transferthe water right, thecourt ruledthat
the city neednot buy the land if it only needsthe water.35

In the court’s view, this result followed directly from the fact that a
water right is a propertyright—specifically the priority right to the use of
water.-~’According to the court, “{i]f the priority to the useof water for
agricultural purposesis a right of property, then the right to sell it is as
essentialand sacredas the right to possessand use.”37 Thus, the right to
transfera water use priority was squarelyestablishedin Colorado,subject
only to the “no injury” standard.In 1899, the Coloradolegislatureformal-
ized this standardby enactinga change-in-point-of-diversionstatute.38

B. WhatMay Be Changedor Transferred

An appropriativewater right includesa numberof elements,most of
which may be changedin Colorado. Generally, thereis a specific point of
diversion. There is a specified rate of diversion in the caseof direct flow
rights and a specific quantity of water in the caseof storagerights. Water
rights havean implied or expressedtime of use. They havean implied or
expressedplaceof use andthey exist for specified typesof use. By statute,
changemay be madein the point of diversion,in the type, place,or time of
use,or betweendirect flow andstoragerights.39 Theonly limitation on such
changesis that they must not “injuriously affect the ownerof or persons
entitled to use water undera vestedwater right or a decreedconditional
water right.”4°

Much of the controversyin changeof water right casesarisesout of
uncertaintyin the scopeof the original water right. Particularlyin the ear-
lier decrees,theelementsof the water right often werenotclearly specified.
Moreover,the practiceof describingdirectflow waterrights in termsof flow
rateswithout any volumetric limitation causesproblemsin determiningthe
transferablequantityof water. Many decreesdo notspecifyany time of use,
thoughit maybe implied to somedegreeby the typeof use. Thus,for exam-
ple, an irrigation water right is limited to the usual irrigation seasonin the
areaof use whereasdomesticwater use will be year-round. Water rights

35. Id. at 69, 26 P. at 316.
36. The court stated:

Theauthoritiesseemto concurin theconclusionthat thepriority to theuseofwateris
a property right. To limit its transferas contendedby appelleewould in many instances
destroymuchof its value. We grant that the water itself is the propertyof the public. tts
use,however,is subjectto appropriationandin this caseit is concededthat theownerhas
the paramountright to such use. In our opinion this right may be transferredby saleso
bong as the rights of others,,is in this case,are not injuriously afl’ectedthereby.

Id. at 70, 26 P. at 316. More recenily, theColoradoSupremeCourt atlirmed theessentialimpor-
tanceof the water right priority: “The uncertainnatureof theproperty right in wateris evidence
that its primary value is in its relative priority and the right to use the resourceand not in the
conttnuoustangiblepossessionof theresource.” Navajo Dcv. Co. v. Sanderson,655 P.2d 1374, 1377
fCobo. 1982).

37. Strickler v. City of ColoradoSprings, 16 Cob. 61, 70, 26 P. 313, 316 (1891).
38. Act of April 6. 1899, ch. 105. 189’) Cola. Sess. Laws 235.
39. Cow. Rv. STAT. § 37-92-103(5)(1973).
40. Id. it § 37-92-305(3).




