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T hirty-threefederallylisted,threat-
ened,orendangeredspeciesofan-
imals,fish, andplantsarebelieved

to befoundin Colorado.Onespeciesis
proposedfor listing, andelevenaddition-
al speciesarecandidatesfor listing.1The
statelists thirty-two threatenedor en-
dangeredspeciesandidentifiesanadcli-
tionalforty-threeasspeciesofspecialcon-
cern.2Developmentalmostanywherein
the stateis likely to besubjectto thele-
gal responsibilitiessetoutinthefederal
EndangeredSpeciesAct (“ESA”).1

Thisarticlereviewstheapplicationof
theESAin Coloradoandexaminesdif-
ferencesthatapplyto activitieswithand
withoutfederalinvolvement.Thearticle
alsodiscussesthe specificapplicationof
the ESAto waterusesin Coloradoand
to activitiesaffectingthePreble’smead-
ow jumpingmouse;1It alsodescribessev-
eraloptionsavailableundertheESAthat
projectproponentscanuseto anticipate
andminimizeregulatorycontrolof new
developmentthatpotentiallyaffectspro-
tectedspecies.

Requirements for
Activities with a
Federal Nexus

Section7 of theESArequiresfederal
agenciesto ensurethattheir actions(in-
cludingthefinancingorapprovalofoth-
eractions)are notlikely to: (1)jeopard-
ize the continuedexistenceof a listed

species,or (2)resultin thedestructionor
adversemodificationofdesignatedcriti-
calhabitat.2Any public orprivateactivi-
tiesdependenton federaldiscretionare
subjecttothisrequirement.Commonex-
amplesincludeactivitiesrequiringfed-
eralapprovals,suchasdredgeor fill per-
mitsfrom theArmy Corpsof Engineers
orspecialusepermitsfromtheU.S.For-
estService.

Thefederalactionagencyis responsi-
ble forcomplyingwith this provisionof
theESA.However,asa practicalmatter,
theagencywill expecttheprojectpropo-
nentitself to dothecompliancework by:
(1) identifyingthepotentialor actual
presenceof protectedspecies;(2)prepar-
inga biologicalassessment;(3) undergo-
ing formalconsultationif necessary;(4)
identifyingways to avoidjeopardizing
endangeredspeciesandavoiding“take”;6

and(5)proposingmeasuresto mitigate
impacts,if applicable.Thesestepsare
coveredin moredetailbelow.

Ickntify Potential
EndangeredSpecies

Theprojectproponentshouldfirst de-
termineif thereis anyreasonto believe
a proposedor listedspeciesmightutilize
theareainwhich theactivity is planned,
or if the areais designatedcritical habi-
tat.TheColoradooffice of theU.S.Fish
andWildlife Service(“FWS”) is thebest
placeto getthis information.
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Following a sununaryof the major regulatoryprovisionsof
the federalEndangeredSpeciesAct, this article discusses
how theseprovisions arebeingapplied to activities
involving water depletionsin the SouthPlatte and
Colorado River basinsor affecting thePreble’smeadow
jumping mousealongthe Colorado Front Range.
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PrepareBiological
Assessment

Assumingoneor morelistedorproposed
speciesmightutilize thegeneralarea,the
nextstepfor the projectproponentisei-
therto preparea “biological assessment”
or otherwiseanalyzeif theplannedactivi-
ty “may” affectaprotectedspeciesor habi-
tat.7 If FWS concurswith a“no effect”
finding, theprocessends.8A “may affect”
finding leadsto initiation of theformal
consultationprocesswith FWS.’

Formal ConsultationProcess
For Biological Opinion

Bystatute,theformalconsultationproc-
essis tobecompletedby FWSwithin nine-
ty daysof receivingafinal application.’°
Within forty-five daysfollowingconclusion
oftheformalconsultation,FWSis to issue
itswritten “biologicalopinion” astowheth-
ertheaction(includingits direct,indirect,
andcumulativeeffects)is likely tojeop-
ardizethecontinuedexistenceofalisted
speciesor destroyoradverselymodifydes-
ignatedcritical habitat.Ifjeopardyorad-
versemodificationis found,FWS is to
suggestreasonableandprudentalterna-
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tivesthatcanbetakenby theagencyor
applicant.”

Incidental Take
TheFWS biologicalopinionalsomust

includeanincidentaltakestatement.This
statementidentifieswhethertheproposed
actionwill incidentallyresult in a“take”
or loss ofindividual species,theextentof
suchtake,andwhetherthis lossmight
jeopardizethecontinuedexistenceof the
speciesas a whole.It alsospecifiesrea-
sonableandprudent“measures”(asdis-
tinguishedfrom alternatives)tominimize
theimpact of suchtaking on the species
generally,aswell astermsandconditions
necessarytoimplementthemeasures.”

Duringthebiological assessment,it is
critical to identifywaysthatjeopardycan
beavoidedandtakeavoidedorminimized.
It maybepossibletodesignaprojectina
mannerthatcompletelyavoidsimpactsin
sensitiveareas,oncesuchareasare fully
identifiedandpotentialimpactsareun-
derstood.Theneedfora formalconsulta-
tion therebymaybeavoided.

Mitigating Impacts
If total avoidanceis notpossible,effort

shouldbe madeto identify waysto mini-
mizeimpactsthatmight constitutejeop-
ardyor take.Measuresto mitigatethose
impactsalsoshouldbeidentified.Thebio-
logicalassessmentorotherstudiesshould
documentall analysesofpotentialmeas-
uresto minimizeandmitigateimpacts.If
particularmeasuresarefoundtobecost-
effective,theprojectdescriptionshouldbe
modifiedtoincludethem.In thisway,FWS
will conductits formalconsultationon a
proposedprojectthatis mostlikely to lead
to ano-jeopardyopinion.

Requirementsfor Activities
Without a Federal Nexus

TheESAprohibitsanypersonsubject
to thejurisdictionof theUnited States
from taking aspeciesof fish or wildlife
listedas endangered.’3It is importantto
understandthedefinitionssetforthin the
ESAandits regulations.

Definitions: Take,
Harm, andHarass

“Take” is definedin thestatuteas“ha-
rass,harm,pursue,hunt,shoot,wound,
kill, trap,capture,orcollect. . . . “‘j’ “Harm”
is furtherdefinedin regulationsas“anact
whichactuallykills or injureswildlife.
Suchactmayincludesignificanthabitat
modification or degradationwhereit ac-
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tuallykills or injures wildlife by signifi- I
cantlyimpairingessentialbehavioralpat-
terns,includingbreeding,feeding,or shel- ~
tering.”5“Harass”is definedas“aninten- ~
tionalor negligentactor omissionwhich
createsthelikelihoodof injury to wildlife ~
by annoymgit to suchas extent~isto sig
nificantly disruptnormal behavioralpat- ~
temswhichincludebutarenotmutedto, ~
breeding,feedingorsheltering.”’6
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Incidental TakePermits
TheESAprovidesfor issuanceof per-

mits thatauthorize“incidentaltake” of a
protectedspecies—thatis, takethat is in-
cidentalto, andnotthepurposeo1~carry-
ingoutanotherwiselawful activity.’7The
permitapplicantmustsubmitaconserva-
tionplan,commonlyreferredtoasahabi-
tat conservationplan(“HCP”) specifying
anyimpactslikely to resultfrom thetak-
ing,proposedmeasurestominimizeand
mitigatesuchimpacts,fundingavailable
to implementthe measures,andalterna-
tivesconsidered,’8

Approval of an HCPis contingenton
findingsthatanytakingis incidental;that
theapplicantwill, to themaximumextent
practicable,minimize andmitigateim-
pacts;thatadequatefundingis available;
andthat the taking will not appreciably
reducethelikelihood of thesurvival and
recoveryofthespeciesin thewild.’9 Other
measuresconsidered“necessaryorappro-
priate”alsomayberequired.2°Non-feder-
al landownerscanobtain a“no surprises”
assurancethatno additionalconservation
will berequiredin theeventthat impacts
to the speciesarecausedby “unforeseen
circumstances.”

Activitieswithouta federalnexusstill
mayimplicatetheESAif theyinvolveany
takingof protectedwildlife species.Be-
causetakemay result from significant
habitatmodification,aninitial considera-
tion is whethertheproposedactivity will
modify habitatpotentiallyutilized by a
protectedspecies.Generally,this means
evaluatingtheareainwhich theactivity
is tooccurto determineitshabitatcharac-
teristics.If thehabitattypematchesthat
utilized by a protectedspeciesandthepro-
posedactivity would involve significant
modification,amoredetailedstudyiswar-
ranted.

If thereisclearevidencethatthespecies
doesnot in factutilize this area,despite
its apparentlyfavorablehabitat,apermit
is probablyunnecessary”In theabsence
ofsuchevidence,thepreferredoptionisto
movetheactivity outsideof thepotential

Visit oarwehsiiefor ShortCourse
& CLECreditDelails:

www.questaeng.com

62 / The Colorado Lawyer / February 2002 / Vol. 31, No. 2




