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- Following a summary of the major regulatory provisions of

. the federal Endangered Species Act, this article discusses

. how these provisions are being applied to activities

. involving water depletions in the South Platte and
Colorado River basins or affecting the Preble’s meadow

jumping mouse along the Colorado Front Range.

hirty-three federally listed, threat-

ened, or endangered species of an-

imals, fish, and plants are believed
to be found in Colorado. One species is
proposed for listing, and eleven addition-
al species are candidates for listing.! The
state lists thirty-two threatened or en-
dangered species and identifies an addi-
tional forty-three as species of special con-
cern.? Development almost anywhere in
the state is likely to be subject to the le-
gal responsibilities set out in the federal
Endangered Species Act (“ESA™.?

This article reviews the application of
the ESA in Colorado and examines dif-
ferences that apply to activities with and
without federal involvement. The article
also discusses the specific application of
the ESA to water uses in Colorado and
to activities affecting the Preble’s mead-
ow jumping mouse.* It also describes sev-
eral options available under the ESA that
project proponents can use to anticipate
and minimize regulatory control of new
development that potentially affects pro-
tected species.

Requirements for
Activities with a
Federal Nexus

Section 7 of the ESA requires federal
agencies to ensure that their actions (in-
cluding the financing or approval of oth-
er actions) are not likely to: (1) jeopard-
ize the continued existence of a listed

species, or (2) result in the destruction or
adverse modification of designated criti-
cal habitat.” Any public or private activi-
ties dependent on federal discretion are
subject to this requirement. Common ex-
amples include activities requiring fed-
eral approvals, such as dredge or fill per-
mits from the Army Corps of Engineers
or special use permits from the U.S. For-
est Service.

The federal action agency is responsi-
ble for complying with this provision of
the ESA. However, as a practical matter,
the agency will expect the project propo-
nent itself to do the compliance work by:
(1) identifying the potential or actual
presence of protected species; (2) prepar-
ing a biological assessment; (3) undergo-
ing formal consultation if necessary; (4)
identifying ways to avoid jeopardizing
endangered species and avoiding “take”;8
and (5) proposing measures to mitigate
impacts, if applicable. These steps are
covered in more detail below.

Identify Potential
Endangered Species

The project proponent should first de-
termine if there is any reason to believe
a proposed or listed species might utilize
the area in which the activity is planned,
or if the area is designated critical habi-
tat. The Colorado office of the U.S. Fish
and Wildlife Service (“FWS”) is the best
place to get this information.
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Prepare Biological
Assessment

Assuming one or more listed or proposed
species might utilize the general area, the
next step for the project proponent is ei-
ther to prepare a “biclogical assessment”
or otherwise analyze if the planned activi-
ty “may” affect a protected species or habi-
tat.” If FWS concurs with a “no effect”
finding, the process ends.? A “may affect”
finding leads to initiation of the formal
consultation process with FWS ®

Formal Consultation Process
For Biological Opinion

By statute, the formal consultation proc-
ess is to be completed by FWS within nine-
ty days of receiving a final application.!’
Within forty-five days following conclusion
of the formal consultation, FWS is to issue
its written “biological opinion” as to wheth-
er the action (including its direct, indirect,
and cumulative effects) is likely to jeop-
ardize the continued existence of a listed
species or destroy or adversely modify des-
ignated critical habitat. If jeopardy or ad-
verse modification is found, FWS is to
suggest reasonable and prudent alterna-
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tives that can be taken by the agency or
applicant.!!

Incidental Take

The FWS biological opinion also must
include an incidental take statement. This
statement identifies whether the proposed
action will incidentally result in a “take”
or loss of individual species, the extent of
such take, and whether this loss might
jeopardize the continued existence of the
species as a whole. It also specifies rea-
sonable and prudent “measures” (as dis-
tinguished from alternatives) to minimize
the impact of such taking on the species
generally, as well as terms and conditions
necessary to implement the measures.!?

During the biological assessment, it is
critical to identify ways that jeopardy can
be avoided and take avoided or minimized.
It may be possible to design a project in a
manner that completely avoids impacts in
sensitive areas, once such areas are fully
identified and potential impacts are un-
derstood. The need for a formal consulta-
tion thereby may be avoided.

Mitigating Impacts

If total avoidance is not possible, effort
should be made to identify ways to mini-
mize impacts that might constitute jeop-
ardy or take. Measures to mitigate those
impacts also should be identified. The bio-
logical assessment or other studies should
document all analyses of potential meas-
ures to minimize and mitigate impacts. If
particular measures are found to be cost-
effective, the project description should be
modified to include them. In this way, FWS
will conduct its formal consultation on a
proposed project that is most likely to lead
to a no-jeopardy opinion.

Requirements for Activities

Without a Federal Nexus

The ESA prohibits any person subject
to the jurisdiction of the United States
from taking a species of fish or wildlife
listed as endangered.’? It is important to
understand the definitions set forth in the
ESA and its regulations.

Definitions: Take,
Harm, and Harass

“Take” is defined in the statute as “ha-
rass, harm, pursue, hunt, shoot, wound,
kill, trap, capture, or collect. . . . "¢ “Harm”
is further defined in regulations as “an act
which actually kills or injures wildlife.
Such act may include significant habitat
modification or degradation where it ac-

62 / The Colorado Lawyer / February 2002 / Vel. 31, No. 2

tually kills or injures wildlife by signifi-
cantly impairing essential behavioral pat-
terns, including breeding, feeding, or shel-
tering.”'® “Harass” is defined as “an inten-
tional or negligent act or omission which
creates the likelihood of injury to wildlife
by annoying it to such as extent as to sig-
nificantly disrupt normal behavioral pat-
terns which include, but are not limited to,
breeding, feeding or sheltering.”18

Incidental Take Permits

The ESA provides for issuance of per-
mits that authorize “incidental take” of a
protected species—that is, take that is in-
cidental to, and not the purpose of, carry-
ing out an otherwise lawful activity.*” The
permit applicant must submit a conserva-
tion plan, commonly referred to as a habi-
tat conservation plan (“HCP”) specifying
any impacts likely to result from the tak-
ing, proposed measures to minimize and
mitigate such impacts, funding available
to implement the measures, and alterna-
tives considered.'®

Approval of an HCP is contingent on
findings that any taking is incidental; that
the applicant will, to the maximum extent
practicable, minimize and mitigate im-
pacts; that adequate funding is available;
and that the taking will not appreciably
reduce the likelihood of the survival and
recovery of the species in the wild.'* Other
measures considered “necessary or appro-
priate” also may be required.?’ Non-feder-
al landowners can obtain a “no surprises”
assurance that no additional conservation
will be required in the event that impacts
to the species are caused by “unforeseen
circumstances.”™!

Activities without a federal nexus still
may implicate the ESA if they involve any
taking of protected wildlife species. Be-
cause take may result from significant
habitat modification, an initial considera-
tion is whether the proposed activity will
modify habitat potentially utilized by a
protected species. Generally, this means
evaluating the area in which the activity
is to occur to determine its habitat charac-
teristics. If the habitat type matches that
utilized by a protected species and the pro-
posed activity would involve significant
modification, a more detailed study is war-
ranted.

If there is dlear evidence that the species
does not in fact utilize this area, despite
its apparently favorable habitat, a permit
is probably unnecessary.*? In the absence
of such evidence, the preferred option is to
move the activity outside of the potential

]

S G R R I O L N B P R R e R







