DISTRICT COURT, WATER DIVISION NO.5, STATE OF
COLORADO
109 8th Street, Suite 104
Glenwood Springs, CO 81601
-

A COURT USE ONLY A
CONCERNING THE APPLICATION FOR WATER RIGHTS OF
OF THE EAGLE RIVER WATER & SANITATION DISTRICT,
IN EAGLE COUNTY, COLORADO
Dates of Trial: May 6-10, 13, 2002
Proceeding: Trial to Court
~ Judge: Thomas W. Ossola
Presiding

Case Number: 00CW259
Division: 5

FINDINGS OF FACT, CONCLUSIONS OF LAW AND DE CREE OF THE WATER COURT
The above-captioned application was filed with the Water Court on December 26, 2000,
and referred to the Water Referee for Water Division No. 5, State of Colorado by the Water
Judge of said Court in accordance with Article 92, Chapter 37 of the Colorado Revised Statutes
known as the Water Right Determination and Administration Act of 1969. The matter was then
rereferred to the Water Judge by Order dated March 20, 2001.
The Court, having made such investigations as are necessary to determine whether or not
the statements in the application are true, and having become filly advised with respect to the
subject matter ofthe application, does hereby make the following findings of fact, conclusions of
law, and ruling and decree in this matter.
FINDINGS OF FACT
1.
Application. The above-captioned application was filed in this Court on December 26,
2000. The applicant is the Eagle River Water & Sanitation District (the “District”), with the
following address: do Manager, 846 Forest Road, Vail, Colorado 81657. The Court finds that
the application is complete and covers all matters required by law.
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2.
Objectors. Timely sLatements of opposition were filed by the colorado Water Conservation
Board (the “CWCB”), the Northern Colorado Water Conservancy District, the Municipal
Subdistrict of the Northern Colorado Water Conservancy District, the Cities of Colorado Springs
and Aurora through the Homestake Project, Trout Unlimited, arid the State and Division
Engineers. The time for filing additional statements ofopposition has expired.
3.
Application Summary. The Town of Vail designed and constructed three flow deflector and
control structures on Gore Creek, which form the Town of Vail Whitewater Park (the “Park”).
The Park was built by modifying the existing channel of Gore Creek in Eagle County, Colorado
with dam and deflector structures that control, concentrate and direct the flow of Gore Creek in
order to serve the beneficial uses described herein, including the formation of a white water
course for recreational use by kayaks, canoes, rafts, and other boats. These structures also
establish fish habitat and therefore serve piscatorial purposes. The District provides water and
sewer service to the Town ofVail. By Memorandum ofUnderstanding dated November 16,
2000, the Town of Vail and the District agreed to the manner in which the Park would be
operated in relation to area municipal and snowmaking water rights, and the District agreed to
adjudicate and own the water rights forthe Park. Pursuant to this Memorandum of
Understanding, the District seeks conditional water rights for each of the three structures which
constitute the Park based upon the amount of water controlled and applied to beneficial use by
these structures.
4.

The Town of Vail Whitewater Park.
A,

Name of Structures: The Town of Vail Whitewater Park.

B. Legal Description of Structures: The Park is located within the channel of Gore
Creek in the NWI/4 NWI/4 of Section 8, T. 5 S., R. 80W. of the 6th P.M., Eagle County,
Colorado. The locations of the 3 flow deflector and control structures comprising the Park are as
follows:
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1.

Structure I. A rock structure located within the channel of Gore Creek at a
point which bears S. 55054~49H E., a distance of approximately 1248 feet from
the NW corner of Section 8, T. 5 S., R. 80 W., 6th P.M.

2.

Structure 2. A rock structure located within the channel of Gore Creek at a
point which bears S. 51015t12fl E., a distance of approximately 1190 feet from
the NW corner of Section 8, T. 5 S., R. 80 W., 6th P.M.

3.

cture3. A rock structure located within the channel of Gore Creek at a
point which bears S. 45020~44t~
E., a distance of approximately 1128 feet from
the NW corner of Section 8, T. 5 S., R. 80 W., 6th P.M.
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The Park extends approximately 300 feet within the channel of Gore Creek. Two maps
depicting the location the Park and the above-referenced structures are attached hereto as
Exhibits 1 and Exhibit 2, and incorporated herein by this reference.
C.
River.

Source: The source for the water claimed is Gore Creek, a tributary of the Eagle

D
tiation Qf,Appropnatiçn October 10, 2000 The appropriation was
initiated by formation ofthe requisite intent to appropriate coupled with actions manifesting such
an intent sufficient to put third parties on notice, including the commencement of the physical
construction of the Park. All work in the stream channel was completed by November 29, 2000.
E. Ifitent ~
The Court finds that the District acting pursuant to the
Memorandum of Understanding with the Town of Vail possessed the requisite intent to
appropriate water for the amounts and time periods shown in paragraph 4F below for recreational
purposes. The District and the Town of Vail entered into the Memorandum of Understanding to
adjudicate, maintain, and administer the subject water rights for the Park, and specifically agreed
as follows:
“1. The Town [ofVail] hereby agrees to assume the liability and
responsibility for, and pay the cost of construction, maintenance and
operation of the Park. The Town [ofVail] also agrees to pay the legal,
engineering and other costs associated with the adjudication ofthe water
rights for the Park.
2.
The District hereby agrees to use its best efforts to adjudicate,
maintain and administer the necessary water rights for the Park.
Notwithstanding the foregoing, the parties agree that the District shall
administer any water rights it secures for the Park in such a manner that
water for municipal and snowmaking purposes within the District’s service
area shall take precedence.” (parentheticals added).
The Court further finds that the District has authority to acquire recreational and
piscatorial water rights for customers within its service area, including the Town of Vail. The
powers of a water district are found in the Special District Act at C.R.S. § 32-1-1001 -1006, and
in C.R.S. § 31-35-402. These express powers include the right to acquire water rights to serve
water customers in a district’s service area, C.R.S. § 32-l-1006(1)(c)(I) and -1006(1)(e). In this
regard, the District has direct statutory authority to appropriate all types of water rights, and even
construct “water facilities” for the distribution of water “for the beneficial uses and purposes for
which the water has been or may be appropriated.” C.R.S. § 31-35-40.1(7). Such powers
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include the right to acquire and distribute water for recreational purposes. Furthermore, pursuant
to C.R.S. § 3 l-35-402(i)(h) and (i) and C..R.S. § 32-l-I001(l)(d)(I), the District has independent
statutory authority to enterinto agreements with and for the benefit of customers within its
service area to acquire, maintain, and administer water rights, facilities, and appurtenances. The
District’s Memorandum of Agreement with the Town of Vail falls within this statutory authority.
The District has also completed the “first step” toward the conditional appropriation
which requires an intent to appropriate accompanied by an open, physical demonstration ofthat
intent. See, ç
f
oiv. Cit of Fort Collins, 830 P.2d 915, 924-25 (Cob. 1992).
F.
Amount Claimed. The District requests conditional water rights at each ofthe
structures ofthe Park in the quantities set forth below.
Mar

~

Apr

May

Jun

Jul

Aug

Sep

Oct

227

400

400

400

218

67

48J

G.
Diversion and ContrQi. Approximately 600 cubic yards of rock were used to build
the Park, which rock is anchored into the stream channel and the banks of the stream. The design
capacity of the Park is 400 c.fs. and the Park was constructed to that design capacity. All of the
structures function at the optimal 400 c.f.s. level to concentrate and control the flow ofwater
through a high flow channel, to create waves and jets ofwater, self-scouring pools, hydraulic
holes, large changes in current direction, and other white-water features that are used by kayakers
and other boaters for recreational purposes. At flows of400 cfs the abutments and outer portions
of the Park structures are not overtopped. The design and construction of the Park also allows
passage by recreational water craft during periods of low flow rates, where passage was not
possible prior to construction. The low flow passage is possible because the Park design diverts
and concentrates all of the Gore Creek flow through a constructed low flow channel, rather than
allowing the flow to be thinly dispersed across the natural stream channel. Although the structures
were designed and built to look as natural as possible, the structures completely divert and control
the stream.flow. The structures produce whitewater features at flows in excess of 30 cfs.
In view of the foregoing, the Court finds that the structures in the Park control,
concentrate and direct the flow of water though the Park in a manner that constitutes a diversion
under C.R.S. § 37-92-103(7)(2000). City of Thornton v. City ofFort Collins, 830 P.2d 915, 930
(Cob. I992)(”controlling water within its natural course. by some structure or device for a
beneficial use thus may result in a valid appropriation”); Decree of the District Court in and for
Water Division No. I in Case No. 98CW448, dated June 13, 2001, regarding the Application for
Water Rights of the City of Golden. Moreover, under the facts ofthis case, the Park structures
accomplished this diversion in an efficient manner without loss or waste.
.

khmi000

4

.

00CW259, Div. S
I )ecree

Accordingly, the Court finds that the three Park structures are capable ofefficiently
diverting and controlling the water flows without waste for the claimed conditional amounts as
identified in the monthly chart in paragraph 4(F) above. The structures do not create whitewater
features at flows below 30 cfs.
H.
Beneficial Uses. Recreation is a beneficial use ofwater in Colorado. The Court
finds that the water claimed conditionally in the amounts described in paragraph 4F above can and
will be beneficially used for recreational boating purposes. C.R.S. § 37-92-103(4)(2000).
Moreover, the Town of Vail has and will continue to derive substantial economic benefits from
the recreational use of the Park, particularly during the spring and early summers months when
there are higher flows in the Park. These higher flows attract the greatest number ofusers,
spectators and competitive events. These users and spectators spend many thousands of dollars in
the Town of Vail, especially when competitive events are held. This is particularly important to a
municipality such as the Town of Vail whose economy is based on tourism and where such
tourism is traditionally at its lowest during these “shoulder months.” In addition, competitive
whitewater events are scheduled to occur at the Park beginning in 2002. Therefore, the evidence
was uncontested that the economic value to the Town of Vail will continue to increase as the Park
attracts increasing numbers of boaters and spectators from the region and out of state.
It was uncontested that the higher the flows, the greater the Park usage and the attendant
economic benefit. The testimony demonstrated that when flows are at the 400 c.fs. level, the
Park is accessible to intermediate, advance-intermediate, expert, and even world class boaters.
Intermediates use the easier parts of the Park, while more experienced boaters utilize more
challenging structures in the Park. The evidence also demonstrated that the ability to continue to
attract competitions depends on the possible availability of high flows in the 400 c.f.s. range.
Furthermore, the usage of water by the Park is non consumptive and available for reuse and
diversion downstream of the Park.
For all ofthe foregoing reasons, the Court concludes that the flows of 30 cfs up to 400
c.fs. can and will be put to beneficial use and are not wasted. The Court recognizes that the
District claimed amounts ofwater less than 400 c.fs. in some months of the years as identified in
paragraph 4F. The testimony also demonstrated that the water diverted and controlled by the
Park at these lower flows is also beneficially used for recreational purposes. Therefore, the Court
further finds that all amounts less than the 400 c.f.s. but more than 30 c.f.s. are also put to
beneficial use and are not wasted.
The Court also finds that the water controlled by the Park structures is incidentally used
for piscatorial purposes. However, the Court concludes that there is insufficient evidence to
support an appropriation for that purpose separately and apart from the operation ofthe
whitewater park and that the application for piscatorial rights should be denied.
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I.
Name and Address of Owner of Land on Which Structures Are Located: The
structures that constitute the Park are located on land owned by the Town ofVail.
J.
Reasonableness. The Court concludes that the amount of water claimed is
reasonable to serve the intended purposes in making the appropriation. “Beneficial use” is the
“use of that amount of water that is reasonable and appropriate under reasonably efficient
practices to accomplish without waste the purpose forwhich the appropriation is lawfully made.”
C.R.S. § 37-92-103(4)(2000). The question, therefore, is not whether the amount of water
claimed is “reasonable” in the abstract, or as compared to other potential future uses ofthe water,
but whether the amount claimed is reasonable for the purposes for which the appropriation was
made. When tested against the intended purposes and the downstream reuses of this nonconsumptive water right as explained in paragraph 4H above, as well as the efficiency ofthe
diversion detailed in paragraph 4G above, the Court concludes that the 400 c.f.s. claimed in May,
June, and July and the lesser amounts claimed in the other months as set forth in paragraph 4F,
are reasonable and there is no waste. At flows of less than 30 c.f.s. the use of water is not
reasonable as the testimony at trial established that whitewater features do not appear until the
flow exceeds 30 c.f.s.
Although not required to consider other potential uses of water in quantifying a water
right under the beneficial use statute, the Court notes that the rights at issue are non-consumptive,
and the water claimed is always available for all downstream uses. The water rights for the Park
are junior to all existing adjudicated water rights, absolute or conditional, in the Gore Creek basin.
Moreover, the CWCB’s instream flow appropriations on Gore Creek will not be impacted
because the Park does not remove water from the stream. None of the other objectors have any
water rights in the Gore Creek basin, and as the Park’s use of water is non-consumptive, the Park
does not injure diversion ofwater from other tributaries of the Colorado River. Thus, the Court
finds that the claimed water rights do not injure any vested water rights or decreed conditional
rights. Furthermore, the Court finds that the water rights for the Park are needed to secure a
priority against future exchanges of water through the Park, but the water rights for the Park will
not affect existing decreed exchanges.
K.
Can and Will. The Court fmds that the District can and will perfect the conditional
portions of the claimed amounts within a reasonable time consistent with C.R.S. § 3 7-92305(9)(b)(2000) at flows between 30 and 400 cfs. In this regard, the Park has already been fully
constructed, the beneficial use of the claimed amounts has commenced, and sufficient water is
available for appropriation.
L.
Colorado’s Compact Entitlements. There is no evidence of any intent on the part
of the District to export water outside Colorado, and the water rights sought in the application
will not have that effect. The Park is located 44 miles upstream from the Shoshone Powerplant,
and 165 miles upstream ofthe Colorado-Utah state line. There are numerous water rights,
khm1000
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absolute and conditional, that are decreed for structures between the Park and the state line. Due
to the upstream location, the use of water for recreational purposes at the Park does not reduce
the supply of water available for those existing water rights or future appropriations in any
manner. in fact, the water may continue to be used and reused several times between the Park
and the state line.
Moreover, the Upper Colorado River Compact allocates the amount of entitlement to the
Colorado River flows among the upper basin states based on consumptive use. Since the
recreational and piscatorial use of Gore Creek at the Park is non-consumptive, it will not add to
Colorado’s consumptive use quota.
M.
Administration. The water rights for the Park can be administered using the
existing gages downstream of the Park. These gages include the U.S. Geological Survey’s “Gore
Creek above Red Sandstone Creek at Vail” gage and the “Middle Creek near Minturn” gage. By
utilizing these gages and accounting for stream flow gain from intervening drainage areas, the
water rights for the Park can be administered in the same way all other water rights are
administered in priority. Notwithstanding, should the state and division engineer reasonably
require the installation and maintenance of another meter, guage or measuring device to
administer the water rights granted herein, such may be required pursuant to C.R.S. § 37-92502(5)(a).
-

CONCLUSIONS OF LAW
Jurisdiction. Timely and adequate notice of the filing of this Application was given as
required by law and this Court hasjurisdiction over this Application and over all parties affected
thereby, whether or not they have chosen to appear.
Diversion Structures. Pursuant to C.R.S. § 37-92-103(7)(2000), a diversion of water may
include “controlling water in its natural course or location by means of a ...structure or device.”
The dam structures and flow deflector control devices which constitute the Park are such
diversion structures or devices. 5~,
City of Thornton v. City of Fort Collins, 830 P.2d 915
(Cob. 1992).
Right of Appropriation. The District’s constitutional right to appropriate a new water
right in accordance with Colorado law may not be denied or limited based upon the public trust
doctrine, or similar policy restraints purportedly rooted in concern for the quantities that should
be left for future water users. The water rights decreed herein, by virtue ofthe express language
of Senate Bill 216, C.R.S. § 37-92-102(6)(d), is exempt from review under the provisions ofthat
bill, as the Application herein was filed prior to January 1, 2001.
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Beneficial Use. Recreational purposes are beneficial uses ofwater in Colorado. C. R. S.
37-92-1 03(4)(2000).

§

RULING AND DECREE
1.
The foregoing Findings of Fact and Conclusions ofLaw are fully incorporated into
this Ruling and Decree by this reference.
2.
The conditional water rights for the structures constituting the Park are hereby
decreed in the amounts as set forth in paragraph 4(F) above when flows exceed 30 c.f s.
3.
An Application for Finding of Reasonable Diligence shall be filed on or before
June, 2008, if the District desires to maintain its conditional water rights, or a showing made on
or before said date that the conditional rights have been made absolute by completion of the
appropriation.
It is ORDERED that a copy ofthis Ruling shall be filed with the appropriate Division
Engineer and State Engineer.

Dated this

th

5

day of June, 2002.
BY THE COURT:
:~

Copy of the foreg
mailed to all
Counsel of recor
Referee,---Dlv. E~
State Encir,eerL~Date
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~ThomasW. Ossola, Water Judge
Water Division No. 5
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