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I. INTRODUCTION

The conceptof priority is fundamentalto the prior appropriation
doctrine.1 Since Irwin v. Phillips,2 courts in the westernstateshave
usedthe principle of first-in-time, first-in-right to determinerespec-
tive rights of competingappropriatorsfrom the samesourceof water.
Priority providesan objectivebasis for allocatinga limited resource.3

© Copyrighthold by theNEBRASKA LAW REVIEW.

* Of Counsel,PorzakBrowning & Bushong,LLP. I would like to acknowledgeval-
uableassistanceprovided by the following people:JeffreyFeredayandMichael
Creamer,GivensPursley,Boise, Idaho; RogerPattersonandSusanFrance,Ne-
braskaDepartmentofNatural Resources;SandyFabritz,Arizona Departmentof
WaterResources;andJeanineJones,California WaterAgency.

1. SeeGregoryJ. Hobbs,Jr.,Priority: TheMost MisunderstoodStickin theBundle,
32 ENVTL. L. 37, 42—44(2002).ButseeA. DanTarlock,Prior Appropriation:Rule,
Principle, or Rhetoric?76 ND. L. REV. 861 (2000).

2. 5 Cal. 140 (1855).
3. Most westernstatesutilize specialadjudicatoryproceedingsspecificallyto deter-

mine the relative prioritiesof all appropriatorsof waterfrom the samesource.
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Given the typically highly variablesupplyof water in mostwestern
streams,priority addsa measureof certaintyandsecurityto water
usesthat would otherwisebe lacking. Courts have emphasizedthe
importanceof the priority elementof a water right: “The uncertain
nature of the property right in water is evidencethat its primary
valueis in its relativepriority andthe right to usethe resourceand
not in the continuous tangible possessionof the resource.”~As
streamsreachand exceedfull appropriation,priorities becomein-
creasinglyimportantfor theadministrationof waterusesamongcom-
peting claimants.

Priority is, however, a purely temporal basis for establishing
rights. It saysnothing about thenatureof the use,its economicor
socialvalue, its importancein relation to otherexistingor potential
usesof the watersource,or its effects on the ability of subsequent
appropriatorsto usethat source. It rewardsthe first to usewater
with aperpetualright to continuethat useto the full extentof the
appropriation,dependenton availabilityofwater. It results in astrict
hierarchy,with senior appropriatorsmotivated to makethe fullest
possibleuseof their appropriationto protecttheir interests.5

Moreover, the historical function of prior appropriationlaw—to
makean initial allocationof the West’swaterresourcesamongpoten-
tially competingclaimants—hasbeenlargely completed.Little unal-
locatedsurfacewaterremains;andthe costsof its development,both
financial andenvironmental,havegrownsharply. it is difficult, if not
impossiblein manyplaces,to meetnew demandsfor asecuresupply
of waterby seekinga2004appropriation.6Thereis simply no water
availablefor thoseat the endof the priority line.

John E. Thorson,StateWatershedAdjudication:ApproachesandAlternatives,42
Rocx~MT. Mm~.L. INsT. 22-1(1996).

4. NavajoDcv. Co. v. Sanderson,655 P.2d 1374, 1377 (Cola. 1982); seealso Nichols
v. McIntosh,34 P. 278, 280 (Cola. 1893) (“Propertyrights in waterconsistnot
alonein theamountoftheappropriation,but alsoin thepriority of theappropria-
tion. It oftenhappensthatthechiefvalueof anappropriationconsistsin its pri-
ority overotherappropriationsfrom thesamenaturalstream.Hence,to deprive
a personof his priority is to deprivehim of a mostvaluablepropertyright.’);
Stricklerv.City of ColoradoSprings,26P. 313,316 (Cob.1891)(“Theauthorities
seemto concurin theconclusionthat thepriority to theuseof wateris aproperty
right. To limit its transfer,as contendedby appellee,would in manyinstances
destroy much of its value.”).

5. JanetC. Neuman,Beneficial Use, Waste,and Forfeiture: The InefficientSearch
for Efficiency in WesternWater Use, 28 ENvm. L. 919(1998); StephenF. Wil..
hams,TheRequirementofBeneficial Useas a Causeof Wastein WaterResource
Development,23 NAT. RESOUItCES J. 7 (1983).

6. Somewesternstreamsreachedfull appropriationlongago. Forexample,in 1970
the Colorado State Engineerdeniedpermitsto developgroundwaterunderlying
landslocatedthirteenmiles from a surfacewater resourcebecausetheground-
water feedsthe streamandthe withdrawal of waterwould eventuallyreduce
flows previouslyappropriatedby otherwaterusers. Hall v. Kuiper, 510 P.2d 329
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wPstern Thus,thosewantingto makeanew userequiring watermust look
o water to those alreadyholding water allocations. Most commonly,realloca-
zed the tion occurs by acquiring an existingwater right through voluntary
icertain meansand going through a change-of-useproceedingto ensure the
rirnary new use will not harm existing users.7 Now widely acceptedas a

~ and mechanismfor meetingnew water demands,so-called“water market-
~ ing” is driving changesnot only in the traditional water allocation

rne in- structure, but also in the understandingof a water right and the
rig com- I transferableinterestit represents.

Considerthe evolution of westernwater law. The initial impera-
)Ilrshlng tive in this unsettledregionwas to encourageindividuals to do what
irnw or wasnecessaryto put the region’slimited surfacewatersto work while
tential building an economy.Theexistingcommonlaw principlesapplying to
P(~Ueflt I . .water werequickly rejectedasunsuitedto the task.8 Appropriation,
water on the otherhand,acknowledgedand rewardedthe self-initiatedef-
of the fort of the appropriator.As aruleof capture,it wassimpleandeasily

district understood.9It stakedout a definable interestin a limited common
tulleht resource,measuredby the actualcaptureand controlof someportion

of water—ineffectputting boundariesaroundthis waterby removing
~iwto I it from its commons. As mentioned,priority provided an objective
Poten- 1 method for sorting out relative rights of competingappropriatorsto

e unal- I the samesourceof water.
it, both
Lifnot I

(Cola. 1973). Evidencedemonstrateda rate of movementof the groundwaterofI three-tenthsof a mile per year. Thus, groundwaterthirteen miles from the
water streamwould theoreticallyreachthe streamin forty-threeyears. The Colorado

1 SupremeCourt upheldthedenial of thepermitsby finding thegroundwaterwas
_______ alreadyappropriatedby holdersof seniorsurfacewaterrights. Id. at 332. In a

subsequentcase,thecourt held that a conditional right to developgroundwater
lives, 42 couldnot bedecreedin the absenceof a planfor augmentationthatwould offset

anyharm to existing appropriators.Bohn v. Kuiper, 575 P.2d 402 (Cob. 1978);
Nichols seealso Foxv. Div. Eng’r for WaterDiv. 5, 810P.2d644 (Cob. 1991). A few years

isist not later,thecourt appliedthis samerequirementto aproposedappropriationof sur-
proprla- I face waterin a fully appropriatedwater source.Lionelle v. SoutheasternCob-
i its radoWater ConservancyDist., 676 P.2d 1162 (Cob. 1984).
(~fl~ 7. For agood introduction to thechange-of-useprocess,seeGeorgeA. Gould, Water

thorities I RightsTransfersand Third Party Effects,23 L~D& WATER L. REV. 1 (1988).
property 8. Adoption of riparian law not only would havepreventedthosewho were, legally
~stances speaking,trespasserson the public lands from having any legal rights to use

water,but alsowould havelimited usesto landsriparianto the stream. Irwin v.
Search Phillips, 5 Cal. 140 (1855). By thetime of theCalifornia gold rush,riparian law
F. Wil- in the United Stateswastransformingfrom “natural flow’ into “reasonableuse”

~e~our(C in recognitionof the growing need to manipulatewatercoursesto capturethe
powerof the streamfiowto operatemills. SeeCarol M. Rose,Energy and Effi-

ii I)e() citncy in theRealignmentof CommonLaw WaterRights 19 J LEGAL Srruo 261
vmg 282—88 (1990). Nevertheless,usesof water remainedan extensionof riparian

landowne~hip.
9. For an explorationof theconceptof possessionasthebasisof propertyrights, see

CarolM. Rose,Possessionas theOrigin of Property,52 U. Ciii. L. REV. 73 (1985).
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Under appropriationprinciples, one’s claim to water is demon- Ii)
stratedby physicalcontrol—measuredfor surfacewater mostreadily propz
by the sizeof the headgateandthe capacityof the ditch.iO Presuma- addit
bly a prudentappropriatorwould not spendthe time andmoneynec- of ma
essaryto constructand maintain facilities larger than needed.Yet caref
apparentlyit wascommonfor appropriatorsto do just that, perhaps wate
becauseof overestimatingthe actualusablesupplyof water or being “the 1
overly optimistic about the extent and qualityof the landsto be irri-
gated.” Or perhapsit reflected somethingin humannature that
wants to havecontrol over somethingvaluablewhenit is available,
whetheror not it is needed.’2

10. Applicantsfor water right decreestypically basedtheirclaimsto a rateof water
diversionon their own testimonyasto thesizeof their facilitiesand thenumber
of acres to be irrigated. With virtually no objective evidenceto the contrary,
courts awardedwater rights accordingly. ELwooD MEAn, IRRIGATION INs’rITu-
TIONS: A DiscussioNOF THE ECONOMIC AJ~ LEGAL QUESTIONS CREATED BY THE

GROWTH OF IRRIGATED AoaicuirruaaIN THE WEST 80(1903)(“One ofthe resultsof I
this lackof public investigationof actualconditionshasbeenthe grantingof cx- I
travagantrights to water.”). Eventually courtsbeganto questionthis basis for
quantit~iinga water right: 13.

The finding asto thecapacityof plaintifl~’ditch, andthe right originally I
acquiredtherebyto appropriateto thelimit of that capacity,is not suffi-
cientasa basisofthejudgment.It isneitherthecapacityoftheditch nor
the amountoriginally appropriatedwhich determinesplaintiffs’ rights.
If plaintiffs could forfeit their entire right of appropriationby nonuser, I
equallywill theybe heldto forfeit lessthanthewholeby like failure; in I
other words,the necessaryresultof the principles declaredon that ap-
peal is that, no matter how greatin extent the original quantity may
havebeen,anappropriatorcanhold, asagainstonesubsequentin right, I
only the maximumquantity of waterwhich he shall have devotedto a
beneficial useat sometime within the periodby which his right would
otherwisebebarredfor nonuser.And this principle hasbeenmore ex-
plicitly declaredin the recentcaseof Seniorv. Anderson,115 Cal. 496,
47 Pac.454, whereit is heldthat anappropriationof waterby theowner
of landby meansof a ditch is not measuredby the capacityof theditch
through which the appropriationis made, but is limited to suchquan-
tity, notexceedingthecapacityof theditch, asthe appropriatormayput
to a useful purpose.

Smith v. Hawkins, 52 P. 139 (Cal. 1898).
11. Me&o, supra note 10, at 148—51.
12. ProfessorJosephSax hasanalogizedattitudesaboutwaterin the West to atti-

tudesaboutgoldand othervaluablecommoditiesin thefeudalages—hoardwhat
you getbecauseyou neverknow when suchthings will beavailableagain. Jo-
sephSax,Looking Ahead:TheNot-so-DireFutureof WesternWater Law, Pres-
entationat First Annual Water Law, Policy and ScienceConference:Finding
Solutions to Multi-jurisdictional Water Conflicts, Lincoln, Nebraska(Mar. 5,
2004).

An unusually honeststatementof suchpracticesis foundin Allen v. Petrick,
222 P. 451, 453 (Mont. 1924):

In Montana,as elsewhere,when the earlysettlersmadetheir origi-
nal appropriationsthey had little knowledge of the quantity of water
necessaryto irrigate their landsto good advantage.Ample quantitiesof 14.




