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I. INTRODUCTION

The concept of priority is fundamental to the prior appropriation
doctrine.l Since Irwin v. Phillips,2 courts in the western states have
used the principle of first-in-time, first-in-right to determine respec-
tive rights of competing appropriators from the same source of water.
Priority provides an objective basis for allocating a limited resource.?

© Copyright held by the NEBRASKA Law REVIEW.

* Of Counsel, Porzak Browning & Bushong, LLP. 1 would like to acknowledge val-
uable assistance provided by the following people: Jeffrey Fereday and Michael
Creamer, Givens Pursley, Boise, Idaho; Roger Patterson and Susan France, Ne-
braska Department of Natural Resources; Sandy Fabritz, Arizona Department of
Water Resources; and Jeanine Jones, California Water Agency.

1. See Gregory J. Hobbs, Jr., Priority: The Most Misunderstood Stick in the Bundle,
32 EnvrL. L. 37, 42—44 (2002). But see A. Dan Tarlock, Prior Appropriation: Rule,
Principle, or Rhetoric? 76 N.D. L. Rev. 861 (2000).

2. 5 Cal. 140 (1855).

3. Most western states utilize special adjudicatory proceedings specifically to deter-
mine the relative priorities of all appropriators of water from the same source.
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Given the typically highly variable supply of water in most western
streams, priority adds a measure of certainty and security to water
uses that would otherwise be lacking. Courts have emphasized the
importance of the priority element of a water right: “The uncertain
nature of the property right in water is evidence that its primary
value is in its relative priority and the right to use the resource and
not in the continuous tangible possession of the resource.”™s As
streams reach and exceed full appropriation, priorities become in-
creasingly important for the administration of water uses among com-
peting claimants. :

Priority is, however, a purely temporal basis for establishing
rights. It says nothing about the nature of the use, its economic or
social value, its importance in relation to other existing or potential
uses of the water source, or ite effects on the ability of subsequent
appropriators to use that source: It rewards the first to use water
with a perpetual right to continue that use to the full extent of the
appropriation, dependent on availability of water. It results in a strict
hierarchy, with senior appropriators motivated to make the fullest
possible use of their appropriation to protect their interests.5

Moreover, the historical function of prior appropriation law—to
make an initial allocation of the West’s water resources among poten-
tially competing claimants——has been largely completed. Little unal-
located surface water remains; and the costs of its development, both
financial and environmental, have grown sharply. It is difficult, if not
impossible in many places, to meet new demands for a secure supply
of water by seeking a 2004 appropriation.6 There is simply no water
available for those at the end of the priority line.

John E. Thorsen, State Watershed Adjudication: Approaches and Alternatives, 42
 Rocry Mr. M. L. Inst. 22-1 (1996). : ‘

4. Navajo Dev. Co. v. Sanderson, 655 P.2d 1374, 1377 (Colo. 1982); see alse Nichols
v. Mclntosh, 34 P. 278, 280 (Cola. 1893) (“Property rights in water consist not
alone in the amount of the appropriation, but also in the priority of the appropria-
tion. It often happens that the chief value of an appropriation consists in its pri-
ority over other appropriations from the same natural stream. Hence, to deprive
a person of his priority is to deprive him of a most valuable property right.”);
Strickler v. City of Colorado Springs, 26 P. 313, 316 (Colo. 1891) (“The authorities
seem to concur in the conclusion that the priority to the use of water is a property
right. To limit its transfer; as contended by appellee, would in many instances
destroy much of its value.”),

5. Janet C. Neuman, Beneficial Use, Waste, and Forfeiture: The Inefficient Search
for Efficiency in Western Water Use, 28 EnvrL. L. 919 (1998); Stephen F. Wil-
liams, The Requirement of Beneficial Use as a Cause of Waste in Water Resource
Development, 23 Nar. REsounces J. 7 (1983).

6. Some western streams reached full appropriation long ago. For example, in 1970
the Colorade State Engineer denied permits to develop groundwater underlying
lands located thirteen miles from a surface water resource because the ground-
water feeds the stream and the withdrawal of water would eventually reduce
flows previously appropriated by other water users. Hall v. Kuiper, 510 P.2d 329
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Thus, those wanting to make a new use requiring water must look
to those already holding water allocations. Most commonly, realloca-
tion occurs by acquiring an existing water right through voluntary
means and going through a change-of-use proceeding to ensure the
new use will not harm existing users.?” Now widely accepted as a
mechanism for meeting new water demands, so-called “water market-
ing” is driving changes not only in the traditional water allocation
structure, but also in the understanding of a water right and the
transferable interest it represents.

Consider the evolution of western water law. The initial impera-
tive in this unsettled region was to encourage individuals to do what
was necessary to put the region’s limited surface waters to work while
building an economy. The existing common law principles applying to
water were quickly rejected as unsuited to the task.8 Appropriation,
on the other hand, acknowledged and rewarded the self-initiated ef-
fort of the appropriator. As a rule of capture, it was simple and easily
understood.? It staked out a definable interest in a limited common
resource, measured by the actual capture and control of some portion
of water—in effect putting boundaries around this water by removing
it from its commons. As mentioned, priority provided an objective
method for sorting out relative rights of competing appropriators to
the same source of water.

(Colo. 1973). Evidence demonstrated a rate of movement of the groundwater of
three-tenths of a mile per year. Thus, groundwater thirteen miles from the
stream would theoretically reach the stream in forty-three years. The Colorado
Supreme Court upheld the denial of the permits by finding the groundwater was
already appropriated by holders of senior surface water rights. Id. at 332. In a
subsequent case, the court held that a conditional right to develop groundwater
could not be decreed in the absence of a plan for augmentation that would offset
any harm to existing appropriators. Bohn v. Kuiper, 575 P.2d 402 (Colo. 1978);
see also Fox v. Div. Eng’r for Water Div. 5, 810 P.2d 644 (Colo. 1991). A few years
later, the court applied this same requirement to a proposed appropriation of sur-
face water in a fully appropriated water source. Lionelle v. Southeastern Colo-
rado Water Conservancy Dist., 676 P.2d 1162 (Colo. 1984).

7. For a good introduction to the change-of-use process, see George A. Gould, Water
Rights Transfers and Third Party Effects, 23 Lanp & Warer L. Rev. 1 (1988).

8. Adoption of riparian law not only would have prevented those who were, legally
speaking, trespassers on the public lands from having any legal rights to use
water, but also would have limited uses to lands riparian to the stream. Irwin v.
Phillips, 5 Cal. 140 (1855). By the time of the California gold rush, riparian law
in the United States was transforming from “natural flow” into “reasonable use”
in recognition of the growing need to manipulate watercourses to capture the
power of the streamflow to operate mills. See Carol M. Rose, Energy and Effi-
ciency in the Realignment of Common Law Water Rights, 19 J. LEgat Stup. 261,
282--88 (1990). Nevertheless, uses of water remained an extension of riparian
landownership.

9. For an exploration of the concept of possession as the basis of property rights, see
Carol M. Rose, Possession as the Origin of Property, 52 U. Cu1. L. REv. 73 (1985).
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Under appropriation principles, one’s claim to water is demon-
strated by physical control—measured for surface water most readily
by the size of the headgate and the capacity of the ditch.10 Presuma-
bly a prudent appropriator would not spend the time and money nec-
essary to construct and maintain facilities larger than needed. Yet
apparently it was common for appropriators to do just that, perhaps
because of overestimating the actual usable supply of water or being
overly optimistic about the extent and quality of the lands to be irri-
gated.’l Or perhaps it reflected something in human nature that
wants to have control over something valuable when it is available,
whether or not it is needed.12

10. Applicants for water right decrees typically based their claims to a rate of water
diversion on their own testimony as to the size of their facilities and the number
of acres to be irrigated. With virtually no objective evidence to the contrary,
courts awarded water rights accordingly. Erwoop MEeap, IrRriGaTiON INSTITU-
TIONS: A DiscussioN oF THE EconNomic aND Lecal QUEsTIONS CREATED BY THE
GROWTH OF IRRIGATED AGRICULTURE IN THE WEST 80 (1903) (“One of the results of
this lack of public investigation of actual conditions has been the granting of ex-
travagant rights to water.”). Eventually courts began to question this basis for
quantifying a water right:

The finding as te the capacity of plaintiffs’ ditch, and the right originally
acquired thereby to appropriate to the limit of that capacity, is not suffi-
cient as a basis of the judgment. It is neither the capacity of the ditch nor
the amount originally appropriated which determines plaintiffs’ rights.
If plaintiffs could forfeit their entire right of appropriation by nonuser,
equally will they be held to forfeit less than the whole by like failure; in
other words, the necessary result of the principles declared on that ap-
peal is that, no matter how great in extent the original quantity may
have been, an appropriator can hold, as against one subsequent in right,
only the maximum quantity of water which he shall have devoted to a
beneficial use at some time within the period by which his right would
otherwise be barred for nonuser. And this principle has been more ex-
plicitly declared in the recent case of Senior v. Anderson, 115 Cal. 496,
47 Pac. 454, where it is held that an appropriation of water by the owner
of land by means of a ditch is not measured by the capacity of the ditch
through which the appropriation is made, but is limited to such quan-
tity, not exceeding the capacity of the ditch, as the appropriator may put
to a useful purpose.
Smith v. Hawkins, 52 P. 139 (Cal. 1898).

11. MEap, supra note 10, at 148-51.

12. Professor Joseph Sax has analogized attitudes about water in the West to atti-
tudes about gold and other valuable commodities in the feudal ages—hoard what
you get because you never know when such things will be available again. Jo-
seph Sax, Looking Ahead: The Not-so-Dire Future of Western Water Law, Pres-
entation at First Annual Water Law, Policy and Science Conference: Finding
Solutions to Multi-jurisdictional Water Conflicts, Lincoln, Nebraska (Mar. 5,
2004).

An unusually honest statement of such practices is found in Allen v. Petrick,
222 P. 451, 453 (Mont. 1924):
In Montana, as elsewhere, when the early settlers made their origi-
nal appropriations they had little knowledge of the quantity of water
necessary to irrigate their lands to good advantage. Ample quantities of
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